TUESDAY,  MAY  7,  1974 
WASHINGTON,  D.C. 

Volume  39  ■  Number  89 

PART  III 


CONSUMER 
PRODUCT  SAFETY 
COMMISSION 


CONSUMER  SAFETY 
STANDARDS 

Requirements  and  Procedures 


No.  89— Pt.  ni - 1 


16206 


RULES  AND  REGULATIONS 


Title  16 — Commercial  Practices 

CHAPTER  II— CONSUMER  PRODUCT 
SAFETY  COMMISSION 

SUBCHAPTER  B— CONSUMER  PRODUCT  SAFETY 
ACT  REGULATIONS 

PART  1105— SUBMISSION  OF  EXISTING 

STANDARDS;  OFFERS  TO  DEVELOP 

STANDARDS;  AND  THE  DEVELOPMENT 

OF  STANDARDS 

Consumer  Product  Safety  Standards; 

Requirements  and  Procedures 

In  the  Federal  Register  of  January  4, 
1974  (30  FR  1152),  and  pursuant  to  sec¬ 
tion  7  of  the  Consumer  Product  Safety 
Act  (15  U.S.C.  2056) ,  the  Consumer  Prod¬ 
uct  Safety  Commission  proposed  regula¬ 
tions  (16  CFRPart  1105)  covering  (1)  the 
submission  of  existing  standards  to 
CPSC,  (2)  the  submission  to  CPSC  of 
offers  to  develop  consumer  product 
safety  standards,  and  (3)  the  actual 
development  of  consumer  product  safety 
standards  by  organizations  or  individ¬ 
uals  whose  offers  have  been  accepted  by 
CPSC.  Also  proposed  were  requirements 
for  cost  contributions  by  CPSC  toward 
the  development  of  standards.  The  pro¬ 
posal  invited  Interested  persons  to  sub¬ 
mit  comments  on  or  before  February  4, 
1974. 

In  response  to  the  proposal,  comments 
were  received  from  the  Air-Conditioning 
and  Refrigeration  Institute;  Amercan 
Institute  of  Architects;  American  Na¬ 
tional  Standards  Institute;  American 
Society  of  Association  Executives;  Amer¬ 
ican  Society  for  Testing  and  Materials; 
Association  of  Home  Appliance  Manu¬ 
facturers;  Mr.  Bruce  I.  Bertelsen,  Prof. 
Joseph  A.  Page,  and  Ms.  Nancy  Southard 
of  the  Georgetown  University  Law  Cen¬ 
ter;  Borden,  Inc.;  Carpet  and  Rug  In¬ 
stitute;  Consumers  Union  of  United 
States,  Inc.;  Mr.  John  T.  Crandall;  Mr. 
Arnold  B.  Elkind;  Gas  Appliance  Manu¬ 
facturers  Association;  cilass  Container 
Manufacturers  Institute,  Inc.;  Lehn  & 
Fink  Products  Co.,  Division  of  Sterling 
Drug,  Inc.;  Massachusetts  Public  Inter¬ 
est  Research  Group;  Montgomery  Ward; 
Representative  Jolin  E.  Moss;  National 
Association  of  Manufacturers;  National 
Electrical  Manufacturers  Association; 
National  LP-Gas  Association;  National 
Retail  Merchants  Association;  National 
Swimming  Pool  Institute;  Ohio  Match 
Co.,  Subsidiary  of  Hunt-Wesson  Poods, 
Inc.;  Personal  Safety  Systems;  Power 
Tool  Institute;  RCA  Corp.;  Sears,  Roe¬ 
buck  &  Co.;  Mr.  C.  A.  Swanson;  Under¬ 
writers’  Laboratories,  Inc.;  and  Wheel 
Estates. 

'The  principal  issues  raised  by  the  com¬ 
ments  and  the  Commission’s  conclusions 
thereon  are  as  follows;  Significant 
changes  resulting  from  comments  re¬ 
ceived  and/or  from  Commission  evalu¬ 
ations  are  discussed. 

1.  Objectives  of  the  act.  Proposed 
§  1105.1(b),  regarding  general  policy 
considerations,  states  in  part,  “One  of 
the  major  objectives  of  the  Consumer 
Product  Safety  Act  is  to  reduce  unreas¬ 
onable  risks  of  injury  associated  with  the 
iLse  of  consumer  products  by  developing 
‘consumer  product  safety  standards’  for 
those  products.’’ 


A  comment  notes  that  consumer  prod¬ 
uct  safety  standards  are  only  one  of  the 
tools  available  to  the  Commission  In  re¬ 
ducing  unreasonable  risk  of  Injiuy  and 
suggests  adding  at  the  end  of  the  first 
sentence  of  proposed  S  1105.1(b)  the 
phrase  “where  necessary  to  eliminate  or 
reduce  the  risk  of  Injury.” 

The  Commission  agrees  that  promul¬ 
gating  mandatory  standards  Is  not  the 
only  means  provided  by  the  act  for  re¬ 
ducing  or  eliminating  unreasonable  risks 
of  injury.  To  better  express  this  fact,  sec. 
1105.1(b)  has  been  revised  to  provide 
that  the  objectives  of  the  act  may  be 
achieved  through  the  development  and 
promulgation  of  mandatory  standards 
where  they  are  considered  necessary  to 
eliminate  or  reduce  the  risk  of  injury. 

2.  Description  of  consumer  product 
safety  standard.  A  comment  suggests 
that  the  description  of  “consumer  prod¬ 
uct  safety  standard”  in  proposed  §  1105.1 
(b)  is  not  consistent  with  the  act  and 
with  the  description  in  proposed  §  1105.8 
(b). 

The  Commission  agrees  that  the  de¬ 
scription  of  “consumer  product  safety 
standard”  should  be  consistent  whenever 
it  is  used  in  these  procedures  and  that 
the  description  should  follow  the  con- 
gressionally  established  description.  ’The 
Commission  has  therefore  conformed  the 
description  of  “consumer  product  safety 
standard”  in  §§  1105.1(b)  and  1105.8(b). 

3.  Participation  by  the  public,  a.  A 
number  of  comments  are  directed  toward 
the  practicality  and  reasonableness  of 
the  Commission’s  piolicy  of  providing  for 
the  participation  of  any  and  all  inter¬ 
ested  persons  in  the  develcqiment  of 
standards. 

The  Commission  provided  in  proposed 
§  1105.5(a)  that  interested  persons  could 
participate  in  one  of  two  levels  of  activ¬ 
ity,  “either  in  person  or  through  corre¬ 
spondence.”  To  clarify  more  fully  the  po¬ 
sition  of  the  Commission  on  participa¬ 
tion  by  all  interested  persons,  the  Com- . 
mission  has,  in  §  1105.5(b)(1),  provided 
for  the  identification  by  the  offeror  of  the 
number  and  expetience  of  the  individ¬ 
uals  the  offeror  Intends  to  be  directly 
involved  (in  person)  in  the  development 
of  standards.  Others,  Including  all  of 
those  persons  who  have  requested  the 
opportunity  to  participate  in  the  devel¬ 
opment  of  the  standard,  will  be  able  to 
contribute  by  corresponding  directly  wdth 
the  offeror  and  conveying  any  informa¬ 
tion  relating  to  hazardous  product  ex¬ 
periences  or  any  suggestions  relating  to 
the  scope  and  coverage  of  the  standard. 
Additionally,  §  1105.7(b)  provides  that 
the  offeror  shall  send  to  all  participants 
a  copy  of  the  draft  standard  developed 
by  the  offeror  so  they  may  review  the 
draft  standard  and  provide  any  com¬ 
ments  on  it  with  respect  to  its  adequacy 
or  effectiveness  in  reducing  the  unrea¬ 
sonable  risks  of  injury. 

b.  Two  comments  question  the  offeror’s 
being  responsible  for  giving  notice  to 
individual  consumers  to  participate  in 
the  standards  development  process.  One 
addresses  the  need  for  the  Commission 
to  provide  adequate  notice.  While  the 
Commission  accepts  some  of  this  re¬ 


sponsibility,  It  recognizes  that  the  act 
qiecifically  charges  the  offeror  with  the 
responsibility  for  providing  notice  and 
opportunity  for  Interested  persons  to 
participate  in  the  development  of  stand¬ 
ards.  *^0  Commission,  in  §  1105.5(a)  (2) , 
requires  the  offeror  to  develop  and  im¬ 
plement  a  specific  plan  to  provide  such 
pculiclpation. 

c.  In  order  to  encourage  and  facilitate 
the  participation  of  the  public  in  the 
standards  development  process,  the  Com¬ 
mission,  in  response  to  another  comment, 
has  prodded  in  8  1105.6(e)  for  the  main¬ 
tenance  of  a  list  of  all  persons  and  orga¬ 
nizations  expressing  an  Interest  in  par¬ 
ticipating  in  the  development  of  stand¬ 
ards.  Further,  the  Commission  has  pro¬ 
vided  in  8  1105.6(e)  for  the  transmission 
of  a  copy  of  the  Federal  Register  notice 
of  proceeding  as  well  as  the  Federal  Reg¬ 
ister  notice  of  acceptance  of  any  offer 
to  appropriate  persons  and  organizations 
on  that  list. 

4.  Ultimate  consumers.  Proposed 
8  1105.1(d)  expresses  the  general  policy 
that  all  interested  persons.  Including  the 
general  public  and  especially  ultimate 
consumers,  are  encouraged  to  become  in¬ 
volved  in  the  development  of  standards 
as  offerors  and  participants. 

Several  comments  object  to  the  stress 
placed  upon  the  Involvement  of  ultimate 
consumers.  One  suggests  removing  this 
stress  by  placing  emphasis  on  the  in¬ 
volvement  of  qualified  representatives 
of  affected  industries  as  well  as  ultimate 
consiuners.  Another  suggests  eliminating 
the  word  “especially”  and  adding  the 
words  “technical  groups”  after  the  words 
“interested  persons”. 

The  Commission  reaflBrms  its  policy 
that  ultimate  consumers  are  to  be 
especially  encouraged  to  become  in¬ 
volved  in  the  development  of  standards. 
This  does  not  mean,  however,  that  other 
persons  and  groups  with  experience  and 
expertise  are  not  needed  or  are  not  en¬ 
couraged  to  participate.  Accordingly,  no 
change  has  been  made  in  8  1105.1(d)  re¬ 
garding  the  Importance  of  ultimate  con¬ 
sumers  in  standards  development  pro¬ 
ceedings. 

5.  Ad  hoc  associations.  Prc«X)sed 
8  1105.5(c)  provides  for  the  submission  of 
an  offer  by  an  individual  member  on  be¬ 
half  of  the  members  of  an  ad  hoc  associa¬ 
tion  which  may  be  accepted  after  the 
Commission  receives  a  notarized  copy  of 
a  power  of  attorney  from  each  member 
of  the  association  authorizing  the  indi¬ 
vidual  member  to  submit  an  offer. 

Several  comments  express  concern 
that  ad  hoc  associations  may  not  be 
technically  competent  or  sufficiently  well 
organized  to  develop  a  standard.  Several 
of  these  comments  suggest  strengthening 
the  requirements  for  ad  hoc  associations 
by  emphasizing  that  the  technical  com¬ 
petency  requirements  apply  to  them  or 
by  requiring  that  ad  hoc  associations 
provide  organizational  documents  and 
assurances  that  the  association  will  be 
capable  of  completing  the  development 
of  a  standard. 

One  comment  suggests  that  the  pro¬ 
cedures  for  power  of  attorney  appear 
more  onerous  than  is  necessary  and 
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questions  whether  a  power  of  attorney 
is  also  necessary  to  enable  an  association 
to  participate  in  the  development  of  a 
standard  by  another  offeror. 

The  concept  of  ad  hoc  associations  has 
been  introduced  in  these  regxUations  to 
facilitate  the  development  of  standards 
by  new  or  loosely  formed  groups.  Al¬ 
though  such  groups  must  be  capable  of 
demonstrating  competence  prior  to  the 
acceptance  of  an  offer,  the  Commission 
concludes  that  the  procedures  as  pro¬ 
posed  relating  to  ad  hoc  associations 
should  not  be  made  either  more  or  less 
restrictive.  The  power  of  attorney  re¬ 
quirements  apply  only  to  the  submission 
of  offers  and  not  to  participation  in  the 
development  of  a  standard  by  another 
offeror.  The  power  of  attorney  is  neces¬ 
sary  to  help  ensure  that  the  person  with 
whom  the  Commission  is  dealing  is  au¬ 
thorized  to  act  for  the  other  persons  in 
the  association.  This  requirement  would 
become  especially  Important  in  the  event 
the  Commission  agrees  to  make  a  con¬ 
tribution  toward  the  cost  of  the  stand¬ 
ards  development. 

In  response  to  a  comment,  §  1105.5(c) 
has  been  clarified  by  deleting  the  phrase 
“Prior  to  acceptance  of  an  offer  from  an 
ad  hoc  association,”  from  the  last 
sentence. 

6.  Existing  standards,  a.  Several  com¬ 
ments  object  to  the  requirement  of  pro¬ 
posed  sec.  1105.4(b)(1)  that  existing 
standards  submitted  for  consideration  as 
proposed  consumer  product  safety  stand¬ 
ards  meet  all  of  Uie  requirements  for 
standards  developed  by  offerors. 

TTie  Commission  agrees  that  this  re¬ 
quirement  is  too  broad  and  has  revised 
§  1105.4(b)  (1)  to  state  that  each  notice 
of  proceeding  will  establish  the  specific 
requirements  for  existing  standards. 

b.  Several  comments  object  to  the  re¬ 
quirement  in  proposed  §  1105.4(b)  (2) 
that  the  submission  of  an  existing 
standard  be  accompanied  by  a  descrip¬ 
tion  of  the  procedures  used  to  develop 
the  standard  and  a  listing  of  the  persons 
and  organizations  that  participated  in 
the  development  and  approval  of  the 
standard. 

The  regulation  (now  S  1105.4(b)  (3) ) 
has  been  changed  by  adding  the  phrase 
“to  the  extent  that  such  Informaticm  is 
available”  after  the  word  “accompanied.” 

c.  One  comment  suggests  that  §  1105.4 
be  changed  to  permit  the  submission  of 
portions  of  existing  standards. 

In  the  Commission’s  view,  existing 
standards  should  be  submitted  in  their 
entirety.  A  provision  has  been  added 
(now  §  1105.4(b)  (2) )  to  require  the  per¬ 
son  submitting  the  existing  standard  to 
Identify  the  portions  that  are  appropri¬ 
ate  for  Inclusion  in  the  consumer  prod¬ 
uct  safety  standard. 

d.  One  comment  suggests  requiring 
that  an  existing  standard  be  submitted 
with  an  evaluation  of  all  comments 
received  during  its  developm^t. 

The  Commission  concludes  that  such 
Information  would  be  of  questionable 
usefulness  and  therefore  declines  to 
adopt  the  suggestion. 

e.  Regarding  proposed  i  1105.3(a)(3), 
one  comment  suggests  that  when  the 


Commission  publishes  information  with 
respect  to  an  existing  standard  that  it 
include  an  evaluation  of  the  existing 
standard. 

Section  1105.3(a)  (3)  has  been  changed 
to  state  that  the  Commission  will  in¬ 
clude  information  respecting  any  defi¬ 
ciencies  in  the  existing  standard  that 
would  make  it  not  totally  acceptable  as 
a  mandatory  standard. 

f.  One  comment  suggests  deleting  the 
reference  to  “foreign”  standards  from 
proposed  §  1105.3(a)  (3) .  The  c(Hnmentor 
fears  that  foreign  standards  will  not  be 
suitable  for  domestic  producer.  The 
commentor  suggests  that  while  they  may 
be  studied  during  development,  they 
shovild  not  be  made  mandatory  imless 
great  care  is  exercised. 

The  Commission  concludes  that  since 
foreign  standards  will  be  subject  to  the 
same  scrutiny  and  evaluation  as  other 
standards,  no  change  is  necessary. 

g.  In  response  to  a  comment  noting 
that  the  Commission  may  decide  both 
to  publish  an  existing  standard  and  ac¬ 
cept  an  offer  to  develop  a  standard  for 
the  same  consumer  product,  proposed 
11105.6(a)  (now  §  1105.6(a)  (1) )  has 
been  changed  to  state  that  the  Commis¬ 
sion  may  accept  one  or  more  offers  to 
develop  a  standard  if  the  Commission 
“(i)  does  not  decide  to  publish  an  exist¬ 
ing  standard  as  a  proposed  consumer 
product  safety  standard,  or  (ii)  decides 
to  publish  an  existing  standard  as  a  pro¬ 
posed  consumer  product  safety  standard 
which  does  not  address  all  of  the  speci¬ 
fied  xmreasonable  risks  of  injury  asso¬ 
ciated  with  the  product.” 

Additionally,  for  completeness,  para¬ 
graph  (c)  has  been  added  to  §  1105.4  to 
prescribe  the  conditions  under  which  the 
Commission  may  publish  an  existing 
standard  as  a  pr(H>osed  consumer  product 
safety  standard  in  lieu  of  accepting  an 
offer  to  develop  a  standard. 

h.  In  response  to  a  comment  noting 
that  an  existing  standard  may  be  sub¬ 
mitted  by  anyone,  the  third  sentence  of 
proposed  §  1105.2  has  been  changed  by 
deletion  of  the  word  “their”  between  the 
words  “submit”  and  "existing.”  The  pur¬ 
pose  of  this  change  is  to  indicate  that 
persons  do  not  need  to  have  a  proprietary 
interest  in  the  existing  standard  ^  order 
to  submit  it. 

i.  In  response  to  a  comment  which 
notes  that  the  Commission  is  not  re¬ 
quired  to  find  that  there  is  no  accept¬ 
able  existing  standard  before  it  can 
accept  an  offer  to  develop  a  standard, 
proposed  §  1105.1(c)  has  been  changed 
by  deleting  the  phrase  “if  the  Commis¬ 
sion  determines  that  there  is  no  accept¬ 
able  existing  standard”  from  the  third 
sentence.  This  change  is  consistent  with 
the  change  indicated  for  §  1105.6(a) 
(mentioned  in  “g”  above)  and  also  re¬ 
flects  the  fact  that  the  Commission  may 
decide  to  both  publish  an  existing  stand¬ 
ard  and  accept  an  offer  to  develop  a 
standard  for  different  risks  associated 
with  the  product.  The  third  sentence  of 
proposed  §  1105.1(c)  has  also  been 
amended  by  deleting  the  word  “new” 
between  the  words  “a”’  and  “standard” 
to  Indicate  that  the  standard  developed 


by  the  offeror  may  be  a  modification  of 
an  existing  standard  and  may  not  be 
entirely  “new.” 

7.  Development  period,  a.  Several 
comments  object  to  the  sentence  con¬ 
tained  in  proposed  5  1105.1(h)  which 
reads  “The  Commission  believes,  how¬ 
ever,  that  as  a  general  rule,  the  public 
interest  is  best  served  by  the  develop¬ 
ment  of  standards  in  the  shortest  possi¬ 
ble  time.”  The  comments  contend  that 
this  phrase  places  an  undue  emphasis  on 
speed  as  opposed  to  the  development  of 
an  effective  and  workable  standard. 

The  Commission  did  not  intend  to  im¬ 
ply  that  speed  was  the  single  most  im¬ 
portant  factor  in  the  development  of  a 
standard.  The  sentence  (now  contained 
in  §  1105.1(1) )  has  been  revised  to  reflect 
this  policy  as  follows:  “The  Commission 
believes,  however,  that  as  a  general  rule, 
the  public  interest  is  best  served  by  the 
development  of  standards  in  the  shortest 
possible  time  commensurate  with  the 
objectives  of  the  act  and  in  conformance 
with  the  requirements  contained  in  this 
Part  1105.” 

b.  Proposed  §§  1105.2  and  1105.6(a) 
provide  that  the  Commission  will  nor¬ 
mally  accept  one  or  more  offers  to  de¬ 
velop  a  standard  within  60  days  after 
publication  of  the  notice  of  proceeding. 
Several  comments  object  to  this  provi¬ 
sion  because  it  encroaches  on  the  already 
short  150-day  statutory  period  for  the 
development  of  standards  and  could 
leave  as  few  as  90  days  to  develop  a 
standard. 

Section  7(b)  of  the  act  states  in  part 
that  “An  invitation  [to  offer  to  devel<H> 
the  proposed  consumer  product  safety 
standard]  shall  specify  a  period  of  time 
during  which  the  standard  is  to  be  de¬ 
veloped  which  shall  be  a  period  ending 
150  days  after  the  publication  of  the 
notice,  unless  the  Commission  for  good 
cause  finds  (and  Includes  such  finding  in 
the  notice)  that  a  different  period  is 
appropriate.”  Section  7(b)  (4)  of  the  act 
provides  that  the  offer  to  develop  a 
standard  shall  be  submitted  to  the  Com¬ 
mission  within  30  days  after  the  date  of 
publication  of  the  notice. 

The  Commission  will  certainly  do  all 
within  its  power  to  evaluate  and  accept 
offers  within  or  soon  after  the  30-day 
period.  The  Commission  concludes,  how¬ 
ever,  that  up  to  30  additional  days  may 
be  necessary  to  properly  evaluate  and 
accept  offers.  Since  the  act  stipulates 
that  the  150-day  period  shall  begin  when 
the  notice  of  proceeding  is  published, 
the  Commission  is  not  free  to  change  the 
starting  date  to  the  day  offers  are 
accepted.  To  compensate  for  the  fact 
that  this  may  leave  as  few  as  90  days 
for  the  actual  development  of  the  stand¬ 
ard  (as  opposed  to  the  120  days  Congress 
apparently  anticipated) ,  the  Commission 
provided  in  proposed  §  1105.3(a)  (6) 
(now  (a)  (7) )  that  the  notice  of  pro¬ 
ceeding  shall  specify  the  period  of  time 
during  which  the  standard  is  to  be  de¬ 
veloped  and  submitted  to  the  Commis¬ 
sion.  Section  1105.1(1)  states  that  the 
Commission  will  adopt  a  reasonable  ap¬ 
proach  in  determining  the  amount  of 
time  necessary  to  develop  standards.  If 
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necessary,  the  Commission  may  change 
the  length  of  time  for  the  development  of 
the  standard.  This  may  be  accomplished 
In  accepting  an  offer  as  provided  for  In 
png>osed  1 1105.6(e)  (2)  (now  S  1105.6 
(d)  (2) ) ,  or  by  later  extending  the  period 
for  development  if  good  cause  is  shown 
and  the  reasons  for  such  extension  are 
published  in  the  Federal  Register.  To 
more  accurately  reflect  the  intent  of  the 
Commission,  it  is  concluded  that  the 
r^nilations  as  proposed  should  not  be 
changed  in  response  to  the  comments 
received  on  this  issue,  except  that 
SS  1105.2  and  1105.6(a)  have  been 
changed  to  provide  that  the  Commission 
will  as  soon  as  possible,  usually  within 
60  days,  accept  one  or  more  offers  to 
develop  a  standard. 

c.  One  comment  suggests  that  pro¬ 
posed  S  1105.2  be  changed  to  state  that 
extensions  of  time  will  not  be  granted 
except  in  extraordinary  circumstances, 
that  60  days  shall  be  the  maximum  time 
for  the  extension  of  a  development 
period,  and  that  the  general  public  and 
participants  in  the  standards  develop¬ 
ment  proceeding  be  given  the  oppor- 
timity  to  comment  on  the  desirability  of 
granting  an  extension. 

While  the  Commission  agress  that  ex¬ 
tensions  should  only  be  granted  when 
necessary  and  desirable,  the  Commission 
does  not  agree  that  an  arbitrary  maxi¬ 
mum  is  in  the  best  interest  of  the  public. 
There  may  be  occasions  when  the  grant¬ 
ing  of  an  extension  of  longer  than  60 
days  would  result  in  the  completion  of 
a  standard  in  a  shorter  period  of  time 
than  if  the  Commission  were  required  to 
begin  the  process  over  or  to  proceed  to 
develop  a  standard  independently.  After 
receiving  a  request  for  an  extension,  the 
Conunission  will  certainly  consider  the 
views  of  persons  having  information 
pertinent  to  making  the  decision.  How¬ 
ever,  the  Commission  does  not  agree  that 
soliciting  the  views  of  the  general  public 
on  this  issue  would  be  very  helpful.  Ad¬ 
ditionally,  as  a  practical  matter,  the 
solicitation  and  evaluation  of  public 
comments  could  cause  an  undue  delay  in 
the  development  process  since  such  solic¬ 
itation  of  comments  would,  almost  of 
necessity,  require  publication  of  the  pro¬ 
posed  extension  and  invitation  for  public 
comment  in  the  Federal  Register. 

8.  Technical  competence.  To  imple¬ 
ment  section  7(d)(1)  of  the  act.  which 
provides  for  the  acceptance  of  offers 
from  technically  competent  offerors, 
several  sections  of  these  regulations 
were  proposed  to  aid  the  Commission  in 
determining  whether  offerors  are  tech¬ 
nically  competent  to  develop  standards. 
Proposed  9  1105.5  (a)  and  (b),  regarding 
the  submission  of  offers,  would  require 
that  certain  information  be  provided  the 
Commission  by  the  offeror  in  submitting 
an  offer.  Proposed  91105.6(a)  established 
the  factors  the  Commission  would  utilize 
in  determining  technical  competence. 

a.  Several  comments  recommend 
changes  in  these  sections  which  would 
specify  the  factors  necessary  for  evaluat¬ 
ing  the  offeror’s  technical  competence  in 
greater  detail  and  would  set  forth  mini¬ 
mum  requirements,  especially  in  the  area 


of  actual  technical  experience  with  the 
product  to  be  regulated. 

Although  the  factors  to  be  utilized  in 
determining  technical  competence  might 
be  specifled  in  greater  detail,  the  C(»n- 
mlssion  considers  the  regulations  as  pro¬ 
posed  to  be  sufficient  in  this  respect  im- 
til  such  time  as  the  Ccmunission  gains 
sufficient  experience  to  know  which  fac¬ 
tors  should  be  specifled.  Speciflc  product 
experience  need  not  be  emphasized  in 
these  regulations  since  an  offeror,  in  de¬ 
veloping  a  plan  for  the  participation  of 
interested  persons,  should  be  able  to 
overcome  any  personal  lack  of  product 
experience  by  demonstrating  managerial 
ability  to  obtain  participants  with  appro¬ 
priate  product  experience.  Also,  the 
Commission  Intentionally  established 
evaluation  criteria  without  providing 
minimum  requirements  in  order  to  pro¬ 
vide  a  degree  of  flexibility  which  would 
not  otherwise  be  possible. 

b.  Regarding  proposed  9  1105.5(b)(1), 
which  requires  a  statement  listing  the 
number  and  occupations  of  the  personnel 
the  offeror  intends  to  utilize  in  develop¬ 
ing  the  standard,  several  comments  sug¬ 
gest  that  the  phiase  “personnel  the  of¬ 
feror  intends  to  utilize’’  be  expanded  and 
broken  down  into  speciflc  types  of  indi¬ 
vidual  groups. 

The  Commission  agrees  and  this  sec¬ 
tion  has  been  revised  to  require  that  the 
offeror  distinguish  and  specify  the 
status  of  the  individuals  the  offeror  plans 
to  directly  involve  hi  the  development 
process.  Further,  the  term  “occupations” 
has  been  replaced  with  the  term  “expe¬ 
rience”  in  this  section  to  provide  the 
Commission  with  more  relevant  informa¬ 
tion. 

c.  Regarding  proposed  9  1105.6(a). 
which  states  that  one  of  Uie  factors  to  be 
considered  by  the  Commission  in  deter¬ 
mining  technical  competence  is  that  Ihe 
offeror  has  provided  a  rational  approach 
to  the  solution  of  that  problem,  one  com¬ 
ment  suggests  the  deletion  of  this  provi¬ 
sion  and  the  addition  of  the  following: 
“that  the  offeror  has  described  a  rational 
procedure  for  solving  that  problem.”  The 
comment  argues  that  as  written,  this 
provision  would  require  that  the  offeror 
indicate  the  substance  of  the  stcmdard 
to  be  developed,  rather  than  simply  the 
procedures  for  developing  the  standard. 

The  Commission  concludes  that  the 
suggested  change  should  not  be  made 
since  an  indication  of  the  type  of  stand¬ 
ard  the  offeror  plans  to  develop  may  be 
as  relevant  to  the  issue  of  technical  com¬ 
petence  as  the  procedures  to  be  utilized 
in  developkig  a  standard. 

9.  Commission  requirements  for  the 
development  of  standards.  Proposed 
9  1105.6(a),  dealing  with  the  acceptance 
of  offers,  provides  in  part  that  the  Com¬ 
mission  will  accept  one  or  more  offers  if 
it  determines  that  the  offeror  will  comply 
with  all  of  the  requirements  of  the  Com¬ 
mission  for  the  development  of  a  stand¬ 
ard. 

One  comment  contends  that  this  sec¬ 
tion  falls  to  specify  with  sufficient  detail 
the  requirements  for  the  development  of 
standards  in  general.  The  comment  also 
contends  that  by  using  the  word  “stand¬ 
ard”  in  the  singular  in  this  portion  of 


the  regulations,  the  Commission  is  stat¬ 
ing  that  the  development  of  each  stand¬ 
ard  will  be  subject  to  a  different  set  of 
requirements  and  that  this  is  not  In  line 
with  the  statutory  provlsicms  of  section  7 
of  the  act. 

The  Commission,  having  considered  the 
comment,  concludes  that  a  change  in  the 
regulations  on  this  issue  is  unwarranted. 
The  regulations  in  this  part  for  the  de¬ 
velopment  of  standards  will  apply  to  the 
development  of  all  standards  and  are  as 
detailed  as  is  presently  possible  and  de¬ 
sirable.  The  Commission  chooses  not  to 
specify  more  detail  at  this  time  in  order 
to  provide  a  degree  of  flexibility  and  to 
gain  experience  in  working  with  these 
regulations. 

Regarding  the  issue  of  whether  any 
Commission  requirements  for  the  devel¬ 
opment  of  a  speciflc  standard  should  be 
prescribed  other  than  in  these  regyla- 
tlons,  the  Commission  concludes  that  this 
may  be  necessary  because  of  the  diverse 
nature  of  the  products  under  the  Com¬ 
mission’s  Jurisdiction  and  the  different 
types  of  standards  to  be  developed.  Any 
additional  requirements  will,  however,  be 
stated  in  each  notice  of  proceeding. 

10.  Acceptance  of  more  than  one  offer. 
Proposed  9 1105.6(a)  states  that  the 
Commission  will  accept  one  or  more  of¬ 
fers  to  develop  a  standard.  One  comment 
suggests  that  more  than  one  offer  should 
be  accepted  <mly  in  unusual  and  urgent 
circumstances  since  some  of  the  partici¬ 
pants  in  the  standards  development 
process,  particularly  manufacturers, 
would  then  be  forced  to  participate  with 
two  or  more  offerors  and  that  this  would 
waste  time  and  money. 

The  Commission  recognizes  that  it  has 
no  statutory  duty  to  accept  offers  from 
more  than  one  offeror  and  that  in  many 
instances,  active  participants  represent¬ 
ing  the  same  entity  would  be  present 
during  the  development  by  each  of  the 
several  offerors.  Where  the  Commission 
determines,  however,  that  a  better  stand¬ 
ard  would  be  developed  if  there  are  mul¬ 
tiple  offerors,  it  will  accept  more  than 
one  offer.  This  may  occur,  for  example, 
where  multiple  offerors  are  deemed  nec¬ 
essary  to  cover  all  of  the  identifled  lis^; 
to  permit  development  with  diverse  and 
unique  approaches;  or  to  expand  the 
probability  of  success.  The  Commission 
will  not  accept  multiple  offerors  simply 
because  it  has  received  offers  from  more 
than  one  technically  competent  offeror. 

11.  Notification  of  nonacceptance. 
When  the  Commission  has  determined 
that  an  offer  to  develop  a  standard 
should  not  be  accepted,  the  Commission 
shall,  as  provided  by  proposed  9  1105.6 
(g),  notify  the  offeror  in  writing  of  the 
fact  that  the  offer  has  not  been  accepted. 

Several  comments  suggest  that  this 
section  be  changed  to  provide  for  the 
Commission  to  also  inform  the  offeror  of 
the  reasons  for  nonacceptance.  One  com¬ 
ment  suggests  that  in  addition  to  notify¬ 
ing  individual  offerors  of  the  reasons  for 
the  nonacceptance  of  their  offers,  that 
the  section  be  changed  to  provide  for  the 
notification  to  Include  a  general  descrip¬ 
tion  of  the  types  of  defects  encoimtered 
in  other  unacceptable  offers.  This  com- 
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ment  contends  that  the  adoption  of  this 
suggestion  would  encourage  unsuccess¬ 
ful  offerors  to  continue  to  submit  offers 
in  the  futiu*e. 

The  Commission  concludes  that  unsuc¬ 
cessful  offerors  should,  when  they  so 
request,  be  informed  of  the  reasons  for 
the  nonacceptance  of  their  offers  and 
has  changed  the  regulation  (now 
§  1105.6(f))  accordingly.  However,  the 
Commission  does  not  view  the  require¬ 
ment  that  it  Include  a  discussion  of  the 
reasons  for  the  nonacceptance  of  other 
offers  as  serving  a  useful  purpose  and 
therefore  does  not  adopt  this  suggestion. 
Copies  of  letters  to  unsuccessful  offerors 
will  be  available  xmder  the  Freedom  of 
Information  Act  to  anyone  requesting 
access  to  such  information. 

12.  Modification  of  offers.  Proposed 
§  1105.6(b),  regarding  the  acceptance  of 
offers,  states  as  follows :  “In  accepting  an 
offer  to  develop  a  standard,  the  Commis¬ 
sion  may  require  a  modification  of  the 
offer  as  a  condition  of  acceptance.”  The 
purpose  of  this  provision  is  to  permit  an 
offeror  to  modify  an  offer  which  would 
be  acceptable  only  If  certain  changes 
were  maide  first. 

Several  comments  express  the  concern 
that  this  provision  would  permit  the 
Conunlssion  to  change  the  offer  after  it 
had  been  accepted. 

To  more  accurately  reflect  the  Com¬ 
mission’s  intent,  this  provision  has  been 
changed  by  deleting  the  word  “in”  and 
replacing  it  with  words  “prior  to”  and 
adding  the  word  “minor”  to  qualify 
“modifications.” 

13.  Amending  standards. '^yer&\  com¬ 
ments  express  concern  over  the  fact  that 
the  proposed  regulations  fall  to  provide 
procedures  for  updating  or  amending 
standards  once  they  have  been  issued  and 
suggest  that  the  final  regulations  include 
such  procedures.  Two  comments  suggest 
the  establishment  of  a  procedure  whereby 
the  offeror  who  developed  the  standard 
would  be  appointed  on  a  continuing  basis 
to  monitor  and  update  the  standard. 

The  Commission  concludes  that  the 
changes  suggested  should  not  be  adopted 
in  the  final  regulations  since  section  9(e) 
of  the  act  provides  that  where  an  amend¬ 
ment  to  a  standard  Involves  a  material 
change,  sections  7  and  9  of  the  act  apply. 
Therefore,  where  the  Commission  be¬ 
lieves  a  material  change  is  reqtiired,  it 
will  initiate  a  proceeding  in  the  same 
manner  as  it  would  Initiate  a  proceeding 
for  the  development  of  a  new  stondard. 
Where  the  required  change  is  not  con¬ 
sidered  material,  it  will  amend  the  stand¬ 
ard  by  rule  In  accordance  with  the  pro¬ 
cedure  specified  in  section  9(a)  (2)  of  the 
act. 

14.  Consumer  complaint  letters.  One 
comment  suggests  that  the  regulations 
be  changed  to  require  all  manufacturers 
fmd  distributors  of  consumer  products 
to  file  with  the  Commission  a  copy  of 
each  letter  received  by  the  company  al¬ 
leging  a  safety  defect  in  one  of  its  prod¬ 
ucts.  The  purpose  of  this  siiggested  re¬ 
quirement  would  be  to  provide  the  de¬ 
veloper  of  a  standard  with  information 
relating  to  consumer  experiences  with 
the  product. 


In  response  to  this  comment,  the  C(xn- 
mission  concludes  that  this  requirement 
is  not  appr(H>riate  for  inclusion  in  these 
rules.  The  notice  of  proceeding  should 
adequately  define  the  risks  of  injury  to 
be  regrulated  and  the  Commission  will 
make  information  relevant  to  the  anal¬ 
ysis  of  the  hamrd  available  to  the  offeror. 
Additionally,  a  C(»nmlsslon  press  release 
will  indicate  that  any  interested  person 
may  commimicate  directly  with  the 
offeror. 

15.  Testing  programs.  Proposed  §  1105.- 
8(a)  states  that  recommended  standards 
submitted  by  the  offeror,  shall,  where 
the  Commission  considers  it  to  be  ap¬ 
propriate,  contain  testing  programs  and 
that  testing  programs,  where  the  Com¬ 
mission  considers  it  to  be  appropriate, 
shall  include  sampling  plans. 

Several  comments  object  to  the  re¬ 
quirement  that  sampling  plans  be  in¬ 
cluded  with  the  standards  for  one  or 
more  of  the  following  reasons:  (1)  be¬ 
cause  the  requirement  would  dilute  the 
incentive  for  an  offeror  to  develop  a 
reasonable  and  technologically  practic¬ 
able  standard;  (2)  because  it  would  be 
better  to  require  testing  programs  xmder 
section  14  of  the  act  which  deals  with 
product  certification  rather  than  xmder 
section  7;  (3)  because  mandatory  test 
programs  would  Increase  compliance 
costs  for  the  manxxfactxirer  without  ma¬ 
terially  improving  the  condition  caxising 
the  defect;  (4)  becaxxse  no  one  testing 
program  can  be  appropriately  xised  by  all 
manufacturers  of  a  piquet;  (5)  becaxise 
the  propriety  of  Including  testing  pro¬ 
grams  and  sampling  plans  is  question¬ 
able  xmder  the  act;  (6)  because  the 
penalties  in  the  act  for  non-compliance 
provide  all  the  incentives  necessary  to 
assure  that  products  conform  to  Com¬ 
mission  standards;  (7)  because  manu- 
faotxuers  should  have  a  choice  of 
methods  to  determine  quality  control; 
(8)  becaxise  the  development  of  sampling 
plans  is  beyond  the  expertise  of  many 
would-be  offerors;  and  (9)  because  sam¬ 
pling  plans  can  only  be  developed  after 
a  standard  is  cxanpleted  and  would  re- 
qxiir^  an  xmdue  amoxmt  of  time.  Several 
comments  endorse  the  concept  of  requir¬ 
ing  testing  programs  with  sampling 
plans.  One  comment  suggests  adding  a 
leqxiirement  that  sampling  plans  be 
based  on  standard  acceptable  quality 
control  levels  as  established  by  the  Amer¬ 
ican  Society  for  Quality  Control. 

The  Commission  concludes  that  it  is 
neither  necessary  nor  appropriate  to  re¬ 
solve  the  Issxie  of  the  correctness  of  re- 
qxiirlng  offerors  to  develop  testing  pro¬ 
grams,  Including  sampling  plans,  in  these 
regulations.  Therefore,  S  1105.8(a)  now 
provides  that  recommended  standards 
shall,  if  the  Commission  considers  it  to 
be  appropriate,  contain  reasonable  test¬ 
ing  programs,  including  sampling  plans. 
This  section  has,  however,  been  changed 
to  delete  the  definition  of  the  term  “sam¬ 
pling  plans.”  The  meaning  of  the  term 
will  be  made  clear  if  and  when  the  Com¬ 
mission  determines  that  a  sampling 
plan  should  be  part  of  a  particular  stand¬ 
ard. 


16.  Test  methods.  Proposed  §  1105.8 
(a)  provides  that  recommended  stand¬ 
ards  shall  be  submitted,  where  the  Com¬ 
mission  considers  it  appropriate,  with 
sxiitable  test  methods  for  the  measure¬ 
ment  of  compliance  with  proposed  stand¬ 
ards  which  are  reasonably  capable  of 
being  performed  by  persons  subject  to 
the  act  or  by  private  testing  facilities. 

Several  comments  endorse  Uie  inclu¬ 
sion  of  the  reqxiirement  for  test  methods. 
One  comment  suggests  that,  except  in 
cases  where  a  standard  is  written  in 
terms  of  a  specific  test,  the  requirement 
be  changed  to  provide  that  manufac¬ 
turers  shall  not  be  precluded  from  using 
other  suitable  test  methods. 

17.  Test  instruments  or  devices.  Pro¬ 
posed  §  1105.7(g)  provides  that  if  the 
Commission  determines  that  test  instru¬ 
ments  or  devices  are  necessary  for  the 
evaluation  of  the  standard,  the  Commis¬ 
sion  may  reqxiire  the  offeror  to  sell  the 
instrximent  or  device  to  the  Commission 
at  the  offeror’s  cost. 

Three  comments  object  to  this  provi¬ 
sion  as  being  an  xmreasonable  forced 
sale  and  sxiggest  that  the  submission  of 
plans  and  specifications  should  be  sufB- 
cient. 

The  Commission  concludes  that  there 
may  be  occasions  where  prompt  evalua¬ 
tion  of  the  standard  requires  immediate 
access  to  the  xise  of  the  test  instrument 
or  device.  In  such  a  case,  the  mere  re¬ 
ceipt  of  plans  and  specifications  may  not 
be  sufficient.  The  regxilatlon  has  been 
changed,  however,  to  provide  that  where 
the  offeror  does  not  wish  to  sell  the  in¬ 
strximent  or  device  to  the  Commission, 
it  may  loan  the  instrument  or  device  to 
the  Commission  for  xise  during  the  eval¬ 
uation.  It  has  also  been  changed  to  pro¬ 
vide  that  in  any  circximstance,  detailed 
descriptions  or  plans  and  specifications 
shall  be  submitted. 

18.  Economic  and  environmental  im¬ 
pact  information.  Proposed  §  1105.7(c) 
(4)  would  reqxiire  the  offeror  to  main¬ 
tain  and  submit  to  the  Commission  rec¬ 
ords  consisting  of  a  statement  of  the 
economic  and  environmental  factors 
considered  dxiring  the  development  of 
the  standard.  Proposed  §  1105.8(e)  would 
require  the  offeror  to  submit  to  the  Com¬ 
mission  information  demonstrating  that 
compliance  with  the  standard*  would  be 
technolc^lcally  practicable  as  well  as 
Information,  where  it  can  reasonably  be 
obtained,  on  the  potential  economic  and 
environmental  Impact  of  the  standard. 

One  comment  contends  that  the  regu¬ 
lations  should  be  revised  to  require  the 
offeror  to  take  into  account  the  economic 
impact  of  a  proposed  standard.  Several 
other  comments  argue  that  offerors 
shoxild  not  be  reqxilred  to  prove  techno¬ 
logical  practicability  or  to  prepare  eco¬ 
nomic  and  environmental  impact  state¬ 
ments  since  this  responsibility  properly 
belongs  to  the  Commission. 

The  Commission  recognizes  that  it  has 
the  responsibility  for  xiltimately  deter¬ 
mining  the  technological  practicability 
in  addition  to  the  economic  and  environ¬ 
mental  reasonableness  of  consxuner 
product  safety  standards.  However,  in 
order  for  the  reconunended  standard  to 
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be  one  which  would  be  promulgated.  It 
is  necessary  for  off^nrs  to  at  least  con¬ 
sider  these  factors  and  keep  a  record  of 
the  issues  discussed.  Thnefore,  the 
Commission  cmicludes  that  the  proposed 
sections  of  the  regulations  relating  to 
these  issues  strike  the  proper  baltmce  and 
should  not  be  changed. 

19.  CirculcUion  of  draft  standards  for 
comment.  Regarding  proposed  S  1105.7, 
dealing  with  the  development  of  recom¬ 
mended  consumer  product  safety  stand¬ 
ards,  subsection  (b)  states  in  part  as 
follows:  “The  offeror,  after  consider¬ 
ing  all  suggestions  and  contributions, 
shall  draft  a  standard.  The  draft  stand¬ 
ard  shall  be  sent  to  all  participants  and 
to  other  appropriate  persons  (includ¬ 
ing  a  representative  munber  of  manu¬ 
facturers  or  wholesalers  and  Importers 
of  the  product  proposed  to  be  regulated 
and  consumers)  for  their  review  and 
concurrence.  Unanimity  among  all  par¬ 
ticipants  and  appropriate  persons  i^all 
not  be  a  prerequisite  to  the  submission 
by  the  offeror  to  the  Commlsison  of  a 
standard  which,  in  the  offeror’s  judg¬ 
ment,  optimally  meets  the  terms  of  the 
offer  accepted  by  the  Commission.” 

a.  A  comment  suggests  that  since  the 
cost  of  reproducing  and  distributing 
draft  standards  may  be  quite  large,  the 
regulations  should  be  changd  to  specifi¬ 
cally  provide  that  the  Commission  will 
bear  the  cost  of  reproducing  and  dis¬ 
tributing  draft  standards. 

The  Commission  concludes  that  since 
§  1105.9  already  provides  the  mecha¬ 
nism  for  making  requests  for  cost  con¬ 
tributions,  a  special  provision  in  these 
regulations  is  not  necessary. 

b.  A  cMiunent  notes  that  the  phrase 
“for  their  concurrence”  (as  used  in  pro¬ 
posed  S  1105.7(b))  Is  Inconsistent  with 
the  sentence  following  since  the  phrase 
implies  that  agreement  is  necessary. 

The  Commission  agrees  and  has  re¬ 
vised  §  1105.7(b)  to  state  “for  their  re¬ 
view  and  concurrence  or  nonconcur¬ 
rence.” 

c.  One  comment  contends  that  the 
language  of  proposed  S  1105.7(b)  Im¬ 
plies  that  the  offeror  may  not  begin 
drafting  a  standard  imtil  all  suggestions 
and  contributions  have  been  received 
and  suggests  that  the  language  be  re¬ 
vised  to  state  that  the  offeror  shall  draft 
the  standard  prior  to  or  concurrent  with 
the  receipt  of  comments  and  suggestions. 

The  Cmnmlssion  concludes  that  the 
suggested  revision  should  not  be  made 
since  prior  vinllateral  drafting  by  the 
offeror  could  vitiate  the  impact  of  the 
participation  procedures.  However,  the 
Commission  does  not  view  the  langiiage 
as  proposed  as  preventing  the  offeror 
from  proceeding  through  a  series  of 
early  drafts. 

d.  Several  comments  concern  the 
language  of  proposed  §  1105.7(b)  refer¬ 
ring  to  the  persons  and  organizations  to 
whom  the  draft  standard  shall  be  sent 
for  comment. 

One  comment  suggests  that  the  offeror 
only  be  required  to  submit  the  draft  to 
proper  representatives  of  all  partici¬ 
pants,  not  to  all  participants.  Another 
comment  makes  a  similar  suggestion  to 


transnoit  the  draft  to  r^piresentatives  of 
the  necessary  interests  as  opposed  to  In¬ 
dividuals. 

The  CommisslMi  concludes  that  the 
Ckmgress  Intended  all  interested  persons 
to  have  the  opportunity  to  pcutlcipate  In 
the  devel(H>ment  of  standards  and  that 
reviewing  the  draft  standard  Is  one 
portunlty  to  whl  h  they  are  entiUed. 
Therefore,  the  proposed  requirement  for 
transmitting  the  draft  standard  to  all 
participants  is  unchanged. 

In  response  to  the  comments  concern¬ 
ing  review  by  representatives  of  the  nec¬ 
essary  interests  Including  persons  and 
organizations  other  than  participants, 
the  Commission  concludes  that  the  di^t 
standard  should  be  transmitted  only  to 
persons  and  organizations  who  have 
previously  become  participants.  All  other 
interested  persons  will  have  ample  op¬ 
portunity  to  express  their  views  concern¬ 
ing  the  standard  during  the  rulemaking 
procedures  under  section  9  of  the  act. 
The  portion  of  S  1105.7(b)  dealing  with 
this  has  therefore  been  revised  to  read 
“The  draft  standard  shall  be  sent  to  all 
participants  for  their  review  and  concur¬ 
rence  or  nonconcurrence. ” 

20.  Evaluation  of  comments.  Proposed 
§  1105.7(c)  (3)  provides  that  each  offeror 
must  maintain  written  records  of  an 
evaluation  by  the  offeror  of  all  of  the 
comments  received  by  the  offeror  during 
the  development  of  the  standard. 

Two  comments  suggest  that  this  re¬ 
quirement  is  overly  burdenscxne  and 
would  be  counterproductive.  One  of  the 
comments  suggests  deleting  §  1105.7(c) 
(3)  as  proposed  and  rewriting  It  to  state 
as  follows:  “A  statement  or  evidence  by 
the  offeror  that  all  of  the  comments  re¬ 
ceived  by  the  offeror  during  the  develop¬ 
ment  of  the  standard  received  fair  and 
responsible  consideration.” 

The  Commissicm  ccmcludes  that  the 
statutory  requir^ent  for  the  <w)or- 
tunity  for  public  participation  in  the 
develoixnent  of  standards  requires  that 
substantive  issues  raised  in  the  com¬ 
ments  be  ccaisidered  by  the  offeror  and 
that  the  best  evidence  of  offeror  con¬ 
sideration  is  a  record  of  the  offeror’s 
evaluation.  Section  1105.7(c)  (3)  has, 
however,  been  changed  to  require  that  a 
record  be  maintained  of  “a  discussion 
describing  the  basis  for  resoluticm  by  the 
offeror  of  all  of  the  substantive  issues 
raised  during  the  developm^t  of  the 
standard.” 

21.  Independent  evaluations.  One 
comment  expresses  the  opinion  that 
while  participation  in  the  development 
of  standards  is  to  be  expected  by  those 
having  a  monetary  interest  in  the  out¬ 
come,  it  may  be  difficult  to  achieve  con¬ 
sumer  participation.  This  commoit  sug¬ 
gests  that  until  such  time  as  an  act  is 
passed  which  provides  an  official  con¬ 
sumer  advocate,  these  regulations 
should  contain  a  requirement  for  an  In- 
dependoit  evaluation  by  a  private  test¬ 
ing  laboratory  of  each  standard  sub¬ 
mitted  by  an  offeror. 

While  the  Commission  recognizes  that 
an  independent  evaluation  may  be  neces¬ 
sary  under  certain  circumstances,  it  sees 
no  need  to  impose  this  obligation  on  it¬ 


self  in  evaluating  each  and  every  stand¬ 
ard  submitted.  Where  deemed  necessary, 
however,  the  Commission  certainly  will 
seek  Independent  evaluatlcms. 

22.  Analysis  of  standard  by  the  offeror. 
Proposed  i  1105.8(c)  provides  that  “Each 
requirement  of  a  standard  [developed  by 
an  offeror!  shall  be  supported  by:  (1)  An 
analysis  demonstrating  that  the  require¬ 
ment  is  reasonably  necessary  to  prevent 
or  reduce  the  imreasonable  risks  of  in¬ 
jury  identified  in  the  notice  of  proceed¬ 
ing;  and  (2)  a  statement  explaining  why 
the  requirement  is  in  the  public  interest.” 

a.  Two  comments  contend  that  refer¬ 
ences  throughout  these  regulations  and 
specifically  in  this  section  should  not  be 
made  to  “unreasonable  risks  of  Injury.” 
It  is  argued  that  this  determination  re¬ 
quires  a  balancing  of  various  factors  and 
should  not  be  made  prior  to  the  promul¬ 
gation  of  the  standard. 

The  Commission  agrees  that  the  final 
determination  of  whether  the  risks  are 
unreasonable  must  be  reserved  until  the 
promxilgation  proceedings  when  the 
Commission  will  have  all  the  necessary 
facts  before  it.  Since  section  7  of  the  act 
directs  that  any  requirement  of  a  stand¬ 
ard  be  reasonably  necessary  to  prevent  or 
reduce  an  unreasonable  risk  of  Injury  as¬ 
sociated  with  a  product,  and  also  directs 
that  the  notice  of  proceeding  state  the 
Commission’s  determination  that'  a  con¬ 
sumer  product  safety  standard  is  neces¬ 
sary  to  eliminate  or  reduce  the  risk  of 
injury,  the  Commission  must  prelimi¬ 
narily  identify  what  It  believes  at  the 
time  to  be  imreasonable  risks  in  order 
that  the  offeror’s  efforts  will  be  directed 
only  to  risks  which  may  be  unreasonable. 
However,  neither  the  Cixnmisslon’s  Ini¬ 
tial  Identification  of  unreasonaUe  risks 
of  Injury,  nor  the  offeror’s  analysis  re¬ 
ferring  to  the  risks  as  being  unreasonable 
binds  the  (Commission  to  the  determina¬ 
tion  in  instituting  its  promulgation 
proceedings.  Ample  opportunity  will  be 
afforded  in  these  proceedings  for  inter¬ 
ested  persons  to  comment  on  and  object 
to  the  Commission’s  determinations. 

b.  One  comment  suggests  that  pro¬ 
posed  S  1105.8(c)  be  changed  to  provide 
that  the  offeror  must  present  an  “analy¬ 
sis”  demonstrating  that  each  require¬ 
ment  is  in  the  public  Interest  rather  than 
a  “statement.”  Another  comment  recom¬ 
mends  that  the  public  interest  statement 
be  required  only  for  the  entire  standard 
and  not  for  each  requirement  of  the 
standard. 

The  Commission  agrees  with  both  com¬ 
ments  and  has  revised  §  1105.8(c)  ac- 
cordinaly. 

c.  One  comment  questions  whether  the 
Commission  will  provide  offerors  with  a 
hazard  analysis  demonstrating  that  the 
requirements  are  necessary. 

’The  Commission  cannot  provide  the 
offeror  with  an  analysis  demonstrating 
that  the  requirements  are  necessary  since 
the  Commission  will  not  know  what  re¬ 
quirements  will  be  developed  by  the  of¬ 
feror.  ’The  Commission  will,  however, 
make  material  available  to  the  offeror 
relating  to  the  risks  of  injury,  the  need 
for  a  standard,  and  any  other  informa¬ 
tion  which  may  be  helpful  to  the  offeror. 
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This  is  provided  for  in  §  1105.3(a)  (4)  ol 
the  final  regulations. 

23.  Proprietary  information.  Proposed 
§  1105.7(c)  provides  for  the  maintenance 
by  the  offeror  of  certain  records  concern¬ 
ing  the  development  of  the  standard. 

One  comment  suggests  that  this  sec¬ 
tion  be  changed  to  require  the  offeror  to 
carefully  identify  confidential  informa¬ 
tion.  Another  comment  suggests  adding  a 
sentence  to  the  end  of  paragraph  (c)  as 
follows:  “Except  that  nothing  in  this 
subsection  (c)  shall  be  considered  to  re¬ 
quire  or  permit  the  disclosure  of  trade 
secrets  or  other  proprietary  or  private 
data  otherwise  prohibited  by  the  Product 
Safety  Act.”  The  comment  argues  that 
this  sentence  is  necessary  since  the  act 
prohibits  the  disclosure  of  proprietary 
data. 

The  Commission  recognizes  its  duty  not 
to  disclose  trade  secrets  and  other  con¬ 
fidential  information.  However,  certain 
material  may  be  necessary  for  the  Com¬ 
mission  to  properly  evaluate  the  stand¬ 
ard.  Where  the  Commission  receives  such 
information  which  is  legitimately  en¬ 
titled  not  be  disclosed,  the  Commission 
will  not  disclose  it.  A  change  in  these 
regulations  is  not  necessary  since  the 
closing  text  of  proposed  §  1105.7(c)  (now 
part  of  §  1105.7(c)  (5) )  provides  that  the 
availability  of  information  is  subject  to 
the  restrictions  contained  in  the  Freedom 
of  Information  Act  and  the  Consumer 
Product  Safety  Act.  A  change  to  require 
that  ali  confidential  information  be  care¬ 
fully  identified  is  also  not  necessary  since 
the  Commission’s  regulations  under  the 
Freedom  of  Information  Act  will  set  forth 
provisions  relating  to  the  submission  of 
confidential  information  to  the  Commis¬ 
sion. 

24.  Monitoring  by  Commission  em¬ 
ployees;  technical  assistance  by  the  Com¬ 
mission.  Proposed  §  1105.7(a)  provides 
that  offerors  whose  offers  have  been  ac¬ 
cepted  shall  cooperate  with  Commission 
liaison  personnel  assigned  to  monitor  the 
development  of  the  standard. 

One  comment  asks  how  the  Commis¬ 
sion  plans  to  monitor  the  development 
process.  Another  comment  suggests  that 
the  Commission  provide  technical  assist¬ 
ance  to  offerors  in  developing  standards, 
particularly  those  lacking  technical  ex¬ 
pertise. 

'The  degree  of  Commission  participa¬ 
tion  in  the  developmental  process,  espe¬ 
cially  through  the  device  of  “monitor¬ 
ing,”  has  been  intentionally  left  unspeci¬ 
fied  in  these  regulations.  This  matter  is 
such  that  only  experience  will  enable 
the  Commission  to  reach  the  proper  bal¬ 
ance  between  what  could  be  termed  in¬ 
terference  and  what  could  be  termed 
lack  of  cooperation. 

25.  Satisfactory  progress,  a.  Regarding 
proposed  §  1105.7(d),  which  provides  for 
the  submission  of  progress  reports  to 
the  Commission  for  the  purpose  of  deter¬ 
mining  whether  the  offeror  is  making 
satisfactory  progress,  two  comments  sug¬ 
gest  that  requirements  for  the  submis¬ 
sion  of  progress  reports  be  more  clearly 
specified. 


The  Commission  agrees  and  has  revised 
§  1105.7(d)  to  specify  monthly  progress 
reports  containing  certain  information. 

b.  One  comment  objects  to  the  in¬ 
clusion  in  proposed  §  1105.7(d)  of  a  pro¬ 
vision  for  Commission  inspection  of  the 
offeror's  facilities  and  developmental 
activities. 

In  the  Commission’s  view,  this  author¬ 
ity  is  necessary  as  an  aid  to  the  Com¬ 
mission  in  determining  whether  the  of¬ 
feror  is  making  satisfactory  progress  in 
the  development  of  the  standard. 

c.  Two  comments  suggest  that  satis¬ 
factory  progress  should  not,  as  stated 
in  proposed  §  1105.7(d),  be  measured 
solely  by  completion  of  the  develop¬ 
ment  of  the  standard  by  the  end  of  the 
development  period.  One  of  these  com¬ 
ments  suggests  that  the  regulations  be 
changed  to  permit  the  Commission  to  ex¬ 
tend  the  development  period  as  an  alter¬ 
native  to  terminating  the  offeror’s  role 
in  the  development  process  (as  provided 
for  in  proposed  §  1105.7(e))  when  the 
offeror  is  found  not  to  be  making  satis¬ 
factory  progress. 

The  Commission  agrees  that  there  may 
be  circumstance:  where  extending  the 
development  period  would  be  preferable 
to  terminating  the  offeror’s  role  in  the 
development  process  and  has  revised 
§  1105.7(e)  accordingly. 

26.  Termination  of  the  development 
proceeding.  Proposed  §  1105.7(f)  provides 
that  the  development  proceeding  may  be 
terminated  if  no  offeror  is  making  satis¬ 
factory  progress  and  that  the  Commis¬ 
sion  may  then  independently  develop  a 
proposed  standard  or  contract  with  third 
parties  for  the  development  of  a  proposed 
standard. 

Several  comments  address  the  topic  of 
Commission  policies  and  procedures  fol¬ 
lowing  termination  of  the  development 
proceeding.  The  Commission  concludes 
that  a  discussion  of  the  course  of  action 
to  be  taken  foUowng  termination  is  not 
an  appropriate  subject  for  coverage  in 
these  regulations.  Section  1105.7(f)  has 
therefore  been  changed  to  eliminate  the 
phrase  “or  contract  with  third  parties 
for  the  development  of  a  proposed  stand¬ 
ard,”  since  this  option  would  remain 
available  to  the  Commission  irrespective 
of  the  fact  that  it  is  not  specified  in  these 
regulations. 

27.  Development  of  standards  by  the 
Commission.  Section  7  (e)  of  the  Act  pro¬ 
vides  that,  except  under  certain  circum¬ 
stances,  the  Commission  may  not  inde¬ 
pendently  develop  a  proposed  consumer 
product  safety  rule.  ITiese  circumstances 
are  essentially  as  follows:  (1)  that  having 
published  a  notice  of  proceeding,  the 
Commission  has  not  accepted  an  offer  to 
develop  a  standard  within  30  days  of  the 
date  of  publication  of  the  notice;  (2) 
that  the  sole  offeror  whose  offer  has  been 
accepted  is  the  manufacturer,  distribu¬ 
tor,  or  retailer  of  the  consumer  product 
proposed  to  be  regulated:  or  (3)  that  the 
Commission  has  determined  that  no  of¬ 
feror  whose  offer  was  accepted  is  mak¬ 
ing  satisfactory  progress  in  the  develop¬ 
ment  of  the  standard.  These  circum¬ 
stances  are  restated  in  proposed  §§  1105.6 
(d)  and  (f)  and  1105.7(f). 


a.  One  comment  suggests  that  pro¬ 
posed  §  1105.6(f)  be  changed  to  state  as 
follows:  “In  any  case  in  which  the  sole 
offeror  whose  offer  is  accepted  is  the 
manufacturer,  distributor,  or  retailer  of 
the  consumer  product  proposed  to  be  reg¬ 
ulated  by  the  consiuner  product  safety 
standard,  the  Commission  shall  inde¬ 
pendently  proceed  to  develop  a  proposed 
standard  during  the  development  pe¬ 
riod.”  (emphasis  added) 

The  Commission  concludes  that  the  ad¬ 
dition  of  this  requirement  is  not  desirable 
since  it  could  force  duplicative  efforts  in 
situations  not  requiring  independent  de¬ 
velopment  by  the  Commission.  Had  Con¬ 
gress  believed  that  the  development  of  a 
standard  by  the  manufacturer,  distribu¬ 
tor,  or  retailer  of  a  product  to  be  regu¬ 
lated  w'as  inherently  not  in  the  public 
interest,  it  could  Iiave  required  inde¬ 
pendent  development  by  the  Conunission. 

b.  One  comment  suggests  that  a  phrase 
be  added  to  proposed  §  1105.6(f)  as  fol¬ 
lows:  “and  shall  independently  proceed 
to  develop  or  acquire  the  technical  capa¬ 
bility  necessary  to  properly  evaluate  the 
standards  recommended  to  it.” 

The  Commission  concludes  that  the 
addition  of  -this  phrase  is  unnecessary 
since  it  implies  that  the  Commission  will 
only  acquire  the  technical  capability  nec¬ 
essary  to  properly  evaluate  standards 
recommended  to  it  when  the  sole  offeror 
whose  offer  has  been  accepted  is  the 
manufacturer,  distributor,  or  retailer  of 
the  product  proposed  to  be  regulated. 
The  Commission  will  always  prepare  it¬ 
self  to  evaluate  recommended  standards 
irrespective  of  the  type  of  offeror  de¬ 
veloping  the  standard. 

c.  A  comment  recommends  that  pro¬ 
posed  §  1105.6(f)  be  changed  to  add  a 
statement  to  the  effect  that  when  the 
sole  offer  accepted  is  that  of  a  trade  as¬ 
sociation  the  Commission  may  not  pro¬ 
ceed  to  develop  a  proposed  standard. 

The  Commission  concludes  that  the 
suggested  change  is  not  appropriate. 

d.  Several  comments  suggest  that 
when  the  Commission  proceeds  to  inde¬ 
pendently  develop  standards,  it  should 
provide  for  public  participation  in  the 
same  manner  as  offerors  are  required  to 
provide  for  public  participation. 

Since  these  rules  are  intended  to  pre¬ 
scribe  the  manner  in  which  standards 
will  be  developed  by  offerors,  and  are 
not  intended  to  regulate  the  independent 
development  of  standards  by  the  Com¬ 
mission,  the  Commission  concludes  that 
it  is  not  appropriate  for  these  rules  to 
address  the  procedures  for  the  independ¬ 
ent  development  of  standards  by  the 
Commission  itself.  Proposed  §  1105.1(a) 
has  been  changed  to  eliminate  the  impli¬ 
cation  that  these  rules  will  govern  the 
independent  development  of  standards 
by  the  Commission. 

28.  Format  of  recommended  stand¬ 
ards.  Proposed  §  1105.8(a)  provides  that 
recommended  standards  shall  be  sub¬ 
mitted  in  the  format  prescribed  by  the 
Commission.  Proposed  §  1105.8(b)  pro¬ 
vides  that  a  standard  shall  be  written  in 
a  manner  appropriate  for  use  as  a  fed¬ 
eral  mandatory  standard  as  si}ecified  in 
the  format  established  by  the  Commis¬ 
sion. 
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T»'o  formats  have  been  submitted  to 
the  Commission  with  the  comments  for 
consideration  for  use  as  the  Commis¬ 
sion’s  format.  One  comment  notes  that 
the  offeror  will  need  the  format  before 
undertaking  the  development  work  and 
suggests  that  the  regulations  be  changed 
to  require  that  the  Commission  format 
be  published  in  the  Federal  Register 
with  the  notice  of  the  acceptance  of  an 
offer. 

The  Commission  agrees  that  an  offeror 
should  have  the  format  before  commenc¬ 
ing  the  development  of  the  standard  and 
has  changed  §  1105.8(a)  to  provide  that 
the  format  for  each  standard  will  be 
made  available  to  the  offeror  on  or  be¬ 
fore  the  acceptance  of  an  offer. 

29.  Contributions  to  the  offeror’s  cost. 
a.  Proposed  §  1105.9(h)(1)  provides  that 
the  Commission  will,  not  contribute  to¬ 
ward  “Costs  for  the  acquisition  of  any 
interest  in  land  or  buildings;  however, 
the  Commission  may  contribute  toward 
the  lease  or  rental  of  land  or  buildings.” 

One  comment  objects  to  Commission 
contributions  toward  the  lease  or  rental 
of  land  or  buildings  as  a  violation  of  the 
prohibitions  established  in  section  7(d) 
(2)  of  the  act. 

No  change  in  the  regulations  (now 
§  1105.9<g)  (1)  is  considered  necessary 
with  respect  to  this  comment  since  the 
Commission  interprets  the  statutory  pro¬ 
hibition  of  contributions  for  the  acquisi¬ 
tion  of  land  or  buildings  not  to  include 
payments  for  leases  or  rentals  during  the 
period  of  development.  It  is  the  view  of 
the  Commission  that  to  construe  the 
word  “acquisition”  to  exclude  contribu¬ 
tions  toward  leases  or  rentals  would  not 
be  consistent  with  the  congressional  in¬ 
tent  for  the  Commission  to  provide  as¬ 
sistance  to  consumer  organizations  or 
groups  which  are  less  likely  to  be  able 
to  bear  the  costs  of  standards  develop¬ 
ment  than  are  industrial  trade  organi¬ 
zations. 

b.  Another  comment  suggests  that  a 
provision  be  added  to  proposed  §  1105.9 
(a)  that  the  Commission  may  agree  to 
contribute  to  the  offeror’s  cost  only  in 
those  cases  in  which  the  Commission 
determines  that  the  offeror  “has  the 
technical  competence  and  other  capa¬ 
bilities  provided  in  the  statute  and  de¬ 
fined  in  these  regulations.”  This  com¬ 
ment  contends  that  the  criteria  for  con¬ 
tributions  does  not  include  the  test  of 
competence  and  will  therefore  not  ade¬ 
quately  protect  the  Commission,  the  pub¬ 
lic,  or  competing  offerors. 

'The  Commission  concludes  that  no 
change  in  the  regulations  is  warranted 
by  this.suggestion  since  Commission  con¬ 
tributions  are  already  subject  to  the  ac¬ 
ceptance  of  an  offer  from  a  technically 
competent  offeror.  This  is  provided  for 
in  §  1105.9(a) ,  which  states  in  part;  “The 
Commission  may,  in  accepting  an  offer, 
agree  to  contribute  to  the  offeror’s 
cost  *  • 

c.  One  comment  contends  that  the  re¬ 
quirements  for  the  submission  of  offers 
(§  1105.5)  are  so  formal  that  it  would 
require  considerable  time  and  money  to 
prepare  an  offer.  The  comment  suggests 
that  to  encourage  the  submi.ssion  of 
offers  by  consumer  groups,  the  Commis¬ 


sion  should  enter  into  agreements  to  re¬ 
imburse  the  offeror  for  standards  devel¬ 
opment  costs  based  upcrn  a  “brief  pro¬ 
spectus”  rather  than  a  formal  offer. 

The  Commission  concludes  that  the 
regulations  should  not  be  changed  in  re¬ 
sponse  to  this  comment.  The  require¬ 
ments  established  for  the  submission  of 
offers  are  minimal.  They  contain  only 
what  the  Commission  believes  to  be  es¬ 
sential  for  the  proper  evaluation  of  sub¬ 
mitted  offers. 

d.  One  comment  recommends  that  the 
regulations  be  revised  to  provide  that 
offerors  whose  offers  have  been  accepted 
as  well  as  “good  faith  offerors”  whose 
offers  have  not  been  accepted,  be  reim¬ 
bursed  for  their  costs  in  preparing  offers. 
The  purpose  of  this  change  would  be  to 
encourage  the  preparation  of  offers  by 
those  who  might  otherwise  hesitate  to  do 
so. 

The  Commission  is  authorized  by  sec¬ 
tion  7(d)  (2)  of  the  act  to  contribute  only 
to  the  offeror’s  cost  in  developing  pro¬ 
posed  consumer  product  safety  stand¬ 
ards.  Since  the  act  does  not  expressly  au¬ 
thorize  the  Commission  to  reimburse 
offerors  for  the  cost  of  preparing  offers, 
the  suggested  change  is  not  warranted. 

e.  One  comment  recommends  that  the 
regulations  be  revised  to  state  that  the 
amount  of  contribution  requested  shall 
have  no  bearing  on  the  acceptability  of 
an  offer.  The  argument  presented  in  sup¬ 
port  of  this  recommendation  is  that 
otherwise  acceptable  offers  should  not 
be  rejected  on  the  basis  of  the  contri¬ 
bution  requested  and  that  the  act  does 
not  authorize  rejection  on  this  basis. 

The  Commission  agrees  that  the  eval¬ 
uation  of  an  offer  should  not  be  affected 
by  the  amount  of  contribution  requested 
by  the  offerors.  However,  the  Commis¬ 
sion  does  not  feel  it  necessary  to  revise 
the  proposed  regulations  to  eliminate 
any  consideration  of  the  amount  of  the 
contribution  requested  from  the  decision 
to  accept  an  offer. 

f.  Proposed  §  1105.9(g)  and  (h)  (now 
§  1105.9(f)  and  (g) )  sets  forth  state¬ 
ments  of  items  of  cost  toward  which 
the  Commission  may  contribute  and 
items  of  cost  toward  which  the  Com¬ 
mission  will  not  contribute.  Included  is  a 
reference  to  the  Federal  Procurement 
Regulations,  41  CFR  Part  1-15. 

One  comment  suggests  that  since  these 
regulations  extend  over  60  pages,  the 
Commission  should  either  specifically 
refer  to  the  applicable  sections  or  delete 
the  reference  to  the  procurement  regu¬ 
lations. 

The  Commi.ssion  gave  cMisideration  to 
developing  a  set  of  principles  for  deter¬ 
mining  allowable  costs  for  which  it  would 
reimburse  offerors  developing  standards. 
However,  it  is  not  known  what  costs  can 
be  anticipated  in  the  course  of  develop¬ 
ing  a  standard.  Accordingly,  it  was  de¬ 
cided  to  adopt  an  established  set  of  cost 
principles.  Although  the  cost  principles 
in  41  CPR  Part  1-15  are  extensive,  only 
a  subpart  of  those  principles  wall  apply 
to  any  one  development  agreement,  de¬ 
pending  on  the  type  of  organization  that 
is  developing  the  offer.  For  example,  if 
a  university  is  developing  a  standard, 
the  subpart  principles  governing  educa¬ 


tional  Institutions  would  apply.  The 
Commission  therefore  declines  to  adopt 
the  suggestion. 

g.  Proposed  §  1105.9(h)  (2)  (now 
S  1105.9(g)(2))  provides  that  the  Com¬ 
mission  will  not^ontribute  toward  “costs 
for  the  payment  of  salaries  in  excess  of 
the  salaries  paid  by  the  offeror  to  indi¬ 
viduals  at  the  time  immediately  preced¬ 
ing  the  offer.” 

A  comment  suggests  amending  this 
section  by  adding  that  “the  Commission 
win  contribute  toward  the  salary  costs 
of  an  offeror  at  the  time  that  the  offer  is 
made,  to  pay  longevity,  overtime,  or 
other  routine  increases  to  its  personnel 
during  the  course  of  development  of  the 
standard,  and  wiU  contribute  toward  the 
salaries  of  new  employees  or  consultants 
hired  by  the  offer  to  aid  in  the  develop¬ 
ment  of  the  standard.” 

The  Commission  agrees  that  part  of 
the  suggestion  has  merit  and  has  revised 
the  subsection  to  provide  an  exception 
for  the  paymejit  of  longevity  and  other 
routine  increases  to  individuals  which 
may  acme  during  the  development  of  the 
standard.  The  Commission  does  not 
agree  to  include  contributions  toward 
overtime  since  the  offeror  should  sched¬ 
ule  the  development  of  the  standard 
without  planning  on  overtime.  Any  work 
during  overtime  hours  will  normally  be 
the  offeror’s  responsibility.  It  is  not  con¬ 
sidered  necessary  to  revise  the  subsection 
to  allow  for  the  payment  of  the  salaries 
of  new  employees  or  consultants  since 
the  language  of  the  subsection  does  not 
now  prohibit  this. 

h.  A  comment  suggests  that  the  regula¬ 
tions  be  revised  to  specifically  provide 
for  the  Commission  to  contribute  toward 
the  offeror’s  costs  when  the  offeror  is 
a  trade  association  or  business  corpor¬ 
ation.  The  reason  given  is  that  often 
these  groups  have  small  budgets  and 
could  not  otherwise  afford  to  develop 
standards. 

Although  the  legislative  history  of  the 
act  indicates  that  Congress  intended  cost 
contributions  to  be  used  as  an  aid  to  per¬ 
mit  consumer  organizations  to  engage  in 
standards  development  or  to  participate 
in  the  development  of  a  standard  by  an¬ 
other  offeror,  neither  the  act  nor  these 
regulations  preclude  contributions  to 
other  types  of  groups.  Since  the  Commi.s¬ 
sion  has  not  prescribed  a  list  of  those 
organizations  to  which  it  might  contrib¬ 
ute,  the  Commission  concludes  that  the 
suggested  revision  should  not  be  made. 

i.  Proposed  §  1105.9(c)  states  as  fol¬ 
lows:  “The  offeror  should  normally  fi- 

•  nance  at  least  5  percent  of  the  total  proj¬ 
ect  cost.  If  the  offeror,  however,  has  Uttle 
or  no  nonfederal  sources  of  funds  from 
v.'hich  to  make  a  cost  contribution,  the 
requirement  for  cost  sharing  may  be 
W'aived  by  the  Commission.” 

The  Commission,  having  considered 
comments  relevant  to  the  issue  of  the  5- 
percent  financing  requirement,  conclude.s 
that  proposed  §  1105.9(c)  should  be  de¬ 
leted.  Although  the  Commission  doe.s 
expect  offerors  to  commit  as  much  of 
their  own  resources  toward  the  develop¬ 
ment  of  standards  as  is  reasonably 
possible,  a  requirement  for  a  specific  per- 
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centage  contribution  does  not  appear  to 
be  necessary. 

30.  Miscellaneous,  a.  One  comment  rec¬ 
ommends  that  before  a  press  release  is 
issued  relating  to  the  initiation  of  a 
proceeding  for  the  development  of  a 
standard  that  the  press  release  be  circu¬ 
lated  for  comment  to  affected  manufac¬ 
turers.  The  purpose  of  this  would  be  to 
prevent  misrepresentation  and  unwar¬ 
ranted  inferences  by  the  press.  The  com¬ 
ment  contends  that  this  procedure  would 
be  consistent  with  section  6(b)  and  (c) 
of  the  act. 

Since  press  releases  relating  to  the 
initiation  of  a  proceeding  to  develop  a 
standard  will  generally  not  identify  a 
product  by  manufacturer  or  brand  name, 
the  Commission  concludes  that  this  rec¬ 
ommendation  need  not  be  adopted. 

b.  For  the  purpose  of  achieving  con¬ 
sistency  with  the  act,  one  comment  sug¬ 
gests  changing  the  word  “risks”  in 
proposed  §§  1105.3(a)  (1)  and  (2)  to  the 
word  “risk.” 

The  Commission  declines  to  make  this 
change  since  it  would  be  impractical  in 
most  cases  to  proceed  with  the  develop¬ 
ment  of  a  standard  on  the  basis  of  a 
single  risk  where  more  than  one  risk  can 
be  identified  with  a  single  consumer 
product. 

c.  In  response  to  a  comment  regarding 
proposed  §  1105.3(a)  (4),  professional  so¬ 
cieties  have  been  added  to  the  list  (now 
§  1105.3(a)  (5) )  of  persons  invited  to 
submit  an  existing  standard  or  offer  to 
develop  a  proposed  standard. 

d.  In  response  to  several  comments  re¬ 
garding  proposed  §  1105.3(a)  (5) ,  -  the 
regulations  have  been  changed  (now 
5  1105.3(a)  (6) )  to  provide  that  a  require¬ 
ment  for  any  additional  information  to 
be  submitted  to  the  Commission,  either 
with  an  existing  standard  or  with  a 
standard  developed  by  an  offeror,  will  be 
Included  in  the  Federal  Register  notice 
of  proceeding  to  the  extent  the  need  for 
such  additional  information  is  known 
at  the  time  the  notice  of  proceeding  is 
published. 

e.  One  comment  suggests  addition  of 
the  word  “domestic”  to  the  list  of  persons 
in  proposed  §  1105.5(a)  who  may  sub¬ 
mit  offers  to  develop  standards.  The 
Commission  declines  to  adopt  this  sug¬ 
gestion  since  the  act  itself  neither  makes 
nor  implies  this  restriction.  It  is  noted, 
however,  that  the  Commission  is  of  the 
view  that  it  can  only  accept  offers  from 
those  fully  capable  of  providing  the  op¬ 
portunity  for  public  participation  within 
the  United  States. 

f.  Several  comments  suggest  includ¬ 
ing  the  terms  “trade  associations”  “pro¬ 
fessional  or  technical  societies,”  and  “re¬ 
tailers”  in  the  list  of  organizations  con¬ 
tained  in  proposed  §  1105.5(a)  (1)  of 
persons  to  receive  notice  of  the  right  to 
participate  in  the  development  of  the 
standard.  The  Commission  agrees  and 
has  made  the  change. 

g.  In  response  to  a  comment  suggest¬ 
ing  that  offers  may  be  accepted  from  or¬ 
ganizations  as  well  as  from  persons,  pro¬ 
posed  §  1105.6  (c)  and  (d)(1)  has  been 
changed  to  provide  for  the  identification 


of  the  organizational  affiliation  of  the 
person  whose  offer  is  accepted. 

h.  In  response  to  a  comment,  proposed 
§  1105.8(e)  has  been  changed  by  adding 
the  phrase  “by  the  offeror”  between  the 
words  “obtained”  and  “concerning”  in 
the  last  sentence  and  between  the  words 
“obtained”  and  “data”  in  the  second 
sentence.  This  change  is  to  indicate  that 
potential  economic  and  environmental 
effect  information  is  to  be  submitted  to 
the  Commission  with  the  standard  de¬ 
veloped  by  the  offeror  only  to  the  extent 
it  can  reasonably  be  obtained  by  the 
offeror. 

i.  Proposed  §  1105.8(e)  has  been 
changed  in  response  to  a  comment  by 
the  addition  of  the  words  “small  busi¬ 
ness”  between  the  words  “on”  and  “and” 
in  the  second  sentence.  This  change  was 
made  in  recognition  of  the  fact  that  in 
submitting  economic  effect  information, 
small  business  should  not  be  overlooked. 

Therefore,  having  evaluated  the  com¬ 
ments  received,  the  Commission  con¬ 
cludes  that  the  proposed  regulations, 
with  changes,  should  be  adopted  as  set 
forth  below. 

Accordingly,  pursuant  to  provisions  of 
the  Consumer  Product  Safety  Act  (sec. 
7,  Pub.  Law  92-573,  86  Stat.  1212-15;  15 
U.S.C.  2056) ,  a  new  Part  1105  is  added  to 
Title  16,  Chapter  II,  Subchapter  B,  as 
follows : 

Sec. 

1105.1  General  policy  considerations. 

1105.2  Summary  of  time  sequence  for  the 

development  of  standards. 

1105.3  Commencement  of  proceedings. 

1105.4  Submission  of  existing  standards. 

1105.5  Submission  of  offers. 

1105.6  Acceptance  of  offers. 

1105.7  Development  of  recommended  con¬ 

sumer  product  safety  standards. 

1105.8  Recommended  consumer  product 

safety  standards  developed  by 
offerors. 

1105.9  Contributions  to  the  offeror’s  cost. 

Axjthoritt:  Sec.  7,  Pub.  Law  92-573,  86 
Stat.  1212-15;  15  U.S.C.  2056. 

§  1105.1  General  policy  eonsideralion.s. 

(a)  The  general  policy  under  which 
the  procedures  in  this  Part  1105  are 
issued  is  that  the  interest  and  participa¬ 
tion  of  the  public  is  vital  for  carrying  out 
the  functions  of  the  Consumer  Product 
Safety  Commission.  Commission  activi¬ 
ties  and  deliberations  are  open  to  the 
public  and  afford  any  interested  person 
the  opportunity  to  participate  and  be 
heard.  Accordingly,  standards  develop¬ 
ment  activities  by  offerors  will  be  open 
to  the  public  and  will  afford  the  oppor¬ 
tunity  for  any  interested  person  to  par¬ 
ticipate  in  the  development  of  standards. 

(b)  The  ma.1or  objective  of  the  Con¬ 
sumer  Product  Safety  Act  (“act”)  is  to 
reduce  unreasonable  risks  of  injury  as¬ 
sociated  with  the  use  of  consumer  prod¬ 
ucts.  This  objective  may  be  achieved 
through  the  development  and  promul¬ 
gation  of  mandatory  “consumer  product 
safety  standards”  where  they  are  con¬ 
sidered  necessary  to  eliminate  or  reduce 
the  risk  of  injury.  A  consumer  product 
safety  standard  is  a  standard  which  will 
consist  of  (1)  requirements  as  to  per¬ 
formance,  composition,  contents,  design. 


construction,  finish,  or  packaging,  or  (2) 
requirements  that  a  consumer  product 
be  marked  with  or  acc(Mnpanied  by  clear 
and  adequate  warnings  or  instructions, 
or  requirements  respecting  the  form  of 
warnings  or  instructions,  or  (3)  any 
combination  of  (1)  and  (2).  Require¬ 
ments  other  than  those  relating  to  label¬ 
ing,  warnings,  or  instructions,  shall 
whenever  feasible  be  expressed  in  terms 
of  performance  requirements. 

(c)  Under  the  act,  consumer  product 
safety  standards  may  originate  in  three 
ways.  First,  the  Commission,  after  pub¬ 
lishing  a  “notice  of  proceeding”  in  the 
Federal  Register,  is  authorized  to  pub¬ 
lish  as  a  proposed  standard  an  exist¬ 
ing  standard  which  has  been  previously 
issued  or  adopted  by  a  qualified  public 
or  private  agency  or  organization.  Sec¬ 
ond,  the  Commission  is  authorized  to 
accept  offers  from  one  or  more  persons 
or  organizations  to  develop  a  standard. 
Third,  the  Commission  may  under  cer¬ 
tain  circumstances  independently  de¬ 
velop  a  standard. 

(d)  Since  safety  standards  are  in¬ 
tended  to  eliminate  or  reduce  unreason¬ 
able  risks  of  injury  associated  with  con¬ 
sumer  products,  the  Commission,  in  issu¬ 
ing  this  Part  1105,  seeks  the  involvement 
of  all  interested  persons,  the  general  pub¬ 
lic,  and  especially  ultimate  consumers. 
Ultimate  consumers  and  their  represent¬ 
atives,  as  well  as  all  other  interested  per¬ 
sons,  are  invited  and  encouraged  to  be¬ 
come  involved  by  submitting  offers  to 
develop  standards  and  by  participating 
in  the  development  of  standards  by  other 
offerors. 

(e)  Persons  who  are  not  members  of 
an  established  organization  may  font  a 
group  for  the  express  purpose  of  sub¬ 
mitting  offers  and  developing  standards ; 
such  groups  are  referred  to  in  these  rules 
as  “ad  hoc  associations.” 

(f)  Public  involvement  will  be  en¬ 
couraged  through  the  use  of  extensive 
public  notice.  In  addition  to  providing 
notice  in  the  Federal  Register,  the  Com¬ 
mission  will  issue  a  press  release  at  the 
initiation  of  a  proceeding.  This  release 
will  invite  any  E>erson  to  either  submit  an 
existing  standard  or  offer  to  develop  a 
standard.  A  press  release  will  also  be  is¬ 
sued  at  the  time  an  offer  is  accepted. 
This  second  press  release  will  invite  all 
interested  persons  to  participate  in  the 
development  of  a  standard  and  will  de¬ 
scribe  the  method  by  which  interested 
persons,  including  ultimate  consumers, 
may  participate. 

(g)  The  Commission  will  maintain 
a  list  of  all  persons  and  organizations 
that  have  expressed  an  interest  in  either 
being  offerors  or  in  participating  in  the 
development  of  standards.  Copies  of  the 
Federal  Register  notice  of  proceeding, 
press  release,  and/or  other  relevant  doc¬ 
uments  will  be  transmitted  by  the  Com¬ 
mission  to  appropriate  persons  and  or¬ 
ganizations  on  the  list  that  have  ex¬ 
pressed  an  interest-  in  being  offerors. 
Copies  of  the  Federal  Register  notice  of 
proceeding  and  the  notice  of  acceptance 
of  any  offers  will  be  transmitted  by  the 
Commission  to  appropriate  persons  and 
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organizations  on  the  list  that  have  ex¬ 
pressed  an  interest  in  participating  in 
the  development  of  standards. 

(h)  The  act  enables  the  Commission 
to  contribute  to  the  offeror’s  cost  in  de¬ 
veloping  a  standard  in  any  case  in  which 
the  Commission  determines  that  a  con¬ 
tribution  is  likely  to  result  in  a  more 
satisfactory  standard.  The  Commission 
views  this  provision  of  the  act  as  a  means 
by  which  a  variety  of  organizations  will 
be  able  to  develop  standards.  The  Com¬ 
mission  also  views  this  provision  as  a 
means  by  which  the  Commission  can  as¬ 
sist  a  cross  section  of  interested  persons, 
including  consumers,  to  participate  in 
the  development  of  standards. 

(i)  The-  act  provides  that  the  invita¬ 
tion  for  the  submission  of  offers  to  de¬ 
velop  a  standard  shall  state  the  period 
of  time  during  which  the  standard  is  to 
be  developed.  Congress  anticipated  that 
this  period  would  normally  end  150  days 
after  the  publication  of  the  invitation. 
The  act  also  provides  that  the  Commis¬ 
sion  may  extend  or  shorten  the  period 
for  development  if  it  finds  for  good  cause 
that  a  different  period  of  time  is  appro¬ 
priate  either  at  the  time  of  the  invita¬ 
tion  or  at  a  later  time.  The  Commis¬ 
sion  expects  to  receive  standards  that 
will,  if  adopted,  appropriately  reduce  the 
unreasonable  risks  of  injury  to  the  public. 
The  Conunission  will  adopt  a  reasonable 
approach  to  determining  the  amount  of 
time  necessary  to  develop  standards.  The 
Commission  believes,  however,  that  as 
a  general  rule  the  public  interest  is  best 
served  by  the  development  of  standards 
in  the  shortest  possible  time  commensu¬ 
rate  with  the  objectives  of  the  act  and 
in  conformance  with  the  requirements 
contained  in  this  Part  1105. 

§  1105.2  Summary  of  lime  sequence  for 
the  development  of  standards. 

Tlje  notice  of  proceeding  inviting  the 
submission  of  existing  standards  and  the 
submission  of  offers  to  develop  standards 
will  specify  a  period  of  time  during  which 
the  standard  is  to  be  developed  and  sub¬ 
mitted  to  the  Commission.  The  act  spec¬ 
ifies  that  this  period  will  end  150  days 
after  the  publication  of  the  notice  in  the 
Federal  Register,  unless  the  Commis¬ 
sion  for  good  cause  finds,  and  includes 
such  finding  in  the  notice,  that  a  differ¬ 
ent  period  is  appropriate.  Under  the  act, 
persons  must  submit  existing  standards 
or  offers  to  develop  standards  to  the 
Commission  within  30  days  after  the 
date  of  publication  of  the  notice  of  pro¬ 
ceeding  in  the  Federal  Register.  The 
Commission  will  evaluate  the  submissions 
and  publish  a  summary  of  the  terms  of 
any  accepted  offer  or  offers  as  soon  as 
possible,  usually  within  60  days  after  the 
date  of  publication  of  the  notice  of  pro¬ 
ceeding.  In  submitting  an  offer  to  de¬ 
velop  a  standard,  each  offeror  is  required 
to  Include  a  realistic  estimate  of  the 
time  required  to  develop  the  standard. 
Including  a  detailed  schedule  for  each 
phase  of  the  development  period.  In  ac¬ 
cepting  an  offer  and  publishing  a  notice 
of  the  summary  of  the  terms  of  each  ac¬ 
cepted  offer,  the  Commission  will  either 
^  reafiOrm  the  original  period  of  time  for 


the  development  of  the  standard,  or, 
for  good  cause  stated,  establish  and 
publicize  a  new  period  of  time  for  the 
development  of  the  standard.  ITie  stand¬ 
ard,  with  all  required  accompanying  in¬ 
formation,  must  then  be  submitted  to 
the  Commission  within  the  specified 
time,  unless  the  Commission  grants  an 
extension  and  publishes  a  notice  in  the 
Federal  Register  stating  its  reasons  for 
the  extension. 

§  1105.3  Commencement  of  proceed¬ 
ings. 

(а)  A  proceeding  for  the  development 
of  a  consumer  product  safety  standard 
shall  be  commenced  by  the  publication 
of  a  “notice  of  proceeding’’  in  the  Fed¬ 
eral  Register  which  shall; 

(1)  Identify  the  product  and  clearly 
describe  the  nature  of  the  risks  of  in¬ 
jury  associated  with  the  product; 

(2)  State  the  Commission’s  determi¬ 
nation  that  a  consumer  product  safety 
standard  is  necessary  to  eliminate  or 
reduce  the  specified  unreasonable  risks 
of  injury  associated  with  the  product; 

(3)  Include  information  with  respect 
to  any  existing  domestic,  foreign,  or 
international  standard  known  to  the 
Commission  which  may  be  relevant  to 
the  proceeding,  including  information  as 
to  any  deficiencies  that  the  Ccmmission 
recognizes  in  each  identified  standard 
that  may  make  it  not  totally  acceptable 
as  a  proposed  rule; 

(4)  Provide  information  concerning 
the  availability  of  Commission  material 
relating  to:  (i)  The  specific  nature  of  the 
risks  of  injury  associated  with  the  prod¬ 
uct,  (ii)  the  basis  for  the  C<»nmlssion’s 
determination  concerning  the  need  for 
a  mandatory  standard,  and  (lii)  addi¬ 
tional  information  relating  to  the  de¬ 
velopment  of  a  mandatory  standard 
which  may  be  helpful  to  potential 
offerors; 

(5)  Include  an  invitation  for  any 
standards-writing  organization,  trade 
association,  consiuner  organization,  pro¬ 
fessional  or  technical  society,  testing 
laboratory,  university  or  college  d^iart- 
ment,  wholesale  or  retail  organization. 
Federal,  State,  or  local  government 
agency,  engineering  or  research  and  de¬ 
velopment  establishment,  ad  hoc  associ¬ 
ation,  or  any  company  or  person,  within 
30  days  after  the  date  of  Federal 
Register  publication  of  the  notice: 

(1)  To  submit  to  the  Commission  an 
existing  standard  as  the  proposed  con¬ 
sumer  product  safety  standajd;  or 

(ti)  To  offer  to  develop  a  proposed  con- 
siuner  product  safety  standard; 

(б)  Include,  to  the  extent  known  at 
the  time  the  notice  of  proceeding  is  pub¬ 
lished,  any  requirement  for  additional 
Information  which  is  to  be  submitted  to 
the  Commission  with  either  an  existing 
standard  or  a  standard  to  be  develt^ied 
by  an  offeror;  and 

(7)  Specify  the  r>eriod  of  time  during 
which  the  standard  is  to  be  developed 
and  submitted  to  the  Commission. 

(b)  The  Commission  will,  for  the  pur¬ 
pose  of  providing  greater  public  aware¬ 
ness  of  its  actions,  issue  a  press  release 
concerning  the  initiation  of  the  proceed¬ 


ing.  The  press  release  will  summarize  the 
information  contained  in  the  Federal 
Register  notice,  including  the  invitation 
to  any  interested  organization  or  person 
to  submit  an  existing  standard  or  to 
offer  to  develop  a  proposed  consumer 
product  safety  standard. 

(c)  The  Commission  will  transmit  a 
copy  of  the  Federal  Register  notice, 
press  release,  and/or  other  relevant 
documents  to  appropriate  persons  and 
organizations,  on  a  list  maintained  by 
the  Commission,  that  have  expressed  an 
interest  in  being  offerors  for  one  or  more 
standards. 

§  1105.4  Submission  of  existing  stand¬ 
ards. 

(a)  Any  standards-writing  organiza¬ 
tion,  trade  association,  consumer  orga¬ 
nization,  professional  or  technical  soci¬ 
ety,  testing  laboratory,  tmiversity  or 
college  department,  wholesale  or  retail 
organization.  Federal,  State,  or  local 
government  agency,  engineering  or  re¬ 
search  and  development  establishment, 
ad  hoc  association,  or  any  comi>any  or 
person  may  submit  a  standard  previously 
issued  or  adopted  by  any  private  or  public 
organization  or  agency,  domestic  or 
foreign,  nr  any  intematiMial  standards 
organization,  that  contains  safety- 
related  requirements  which  the  person 
believes  would  be  adequate  to  prevent 
or  reduce  the  unreasonable  risks  of  in¬ 
jury  associated  with  the  product  identi¬ 
fied  by  the  Commission. 

(b)  Any  submission  of  an  existing 
standard  should: 

(1)  To  the  extent  possible,  meet  the 
requirements  for  standards  developed  by 
offerors  contained  in  section  1105.8  as 
specified  in  each  notice  of  proceeding; 

(2)  Identify  the  specific  portions 
which  are  appropriate  for  inclusion  in 
the  proposed  rule;  and 

( 3 )  Be  accompanied,  to  the  extent  that 
such  information  is  available,  by  a  de¬ 
scription  of  the  procedures  used  to  de¬ 
velop  the  standard  and  a  listing  of  the 
persons  and  organizations  that  partici¬ 
pated  in  the  development  and  approval 
of  the  standard. 

(c)  If  the  Commission  determines  that 
(1)  there  exists  a  standard  which  has 
been  issued  or  adopted  by  any  Federal 
agency  or  by  any  other  qualified  agency, 
organization,  or  institution,  and  (2)  such 
standard  if  promulgated  under  the  act 
would  eliminate  or  reduce  the  unreason¬ 
able  risks  of  injury  associated  with  the 
product,  then  tiie  Commission  may,  in 
lieu  of  accepting  an  offer  to  develop  a 
standard  imder  section  1105.6,  publish 
the  existing  standard  as  a  proposed  con¬ 
sumer  product  safety  standard. 

§  1 105.5  Submission  of  offers. 

(a)  Any  standards-writing  organiza¬ 
tion,  trade  association,  consumer  organi¬ 
zation,  technical  or  professional  society, 
testing  laboratory,  university  or  col¬ 
lege  department,  wholesale  or  retail  or¬ 
ganization,  Federal,  State,  or  local  gov¬ 
ernment  agency,  engineering  or  research 
and  development  establishment,  ad  hoc 
association,  or  any  company  or  person 
may  submit  an  offer  to  develop  a  pro¬ 
posed  consumer  product  safety  standard. 
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Each  offer  shall  Include  a  detailed  de¬ 
scription  of  ttie  procedure  the  offeror  wiil 
utilize  in  developing  the  standard.  Each 
offer  shall  also  include : 

(1)  A  description  of  the  plan  the  offer¬ 
or  will  use  to  give  ad^uate  and  reason¬ 
able  notice  to  Interested  persons  (in¬ 
cluding  Individual  consumers,  manufac¬ 
turers,  distributors,  retailers,  importers, 
trade  associations,  professional  and  tech¬ 
nical  societies,  testing  laboratories.  Fed¬ 
eral  and  State  agencies,  educational  in¬ 
stitutions,  and  consumer  organizations) 
of  their  right  and  opportunity  to  partici¬ 
pate  in  the  development  of  the  standard; 

(2)  A  description  of  the  method 
whereby  Interested  persons  who  have  re¬ 
sponded  to  the  notice  may  participate, 
either  In  person  or  through  correspond¬ 
ence,  in  the  development  of  the  stand¬ 
ard;  and 

(3)  A  realistic  estimate  of  the  time 
required  to  develop  the  standard,  includ¬ 
ing  a  detailed  schedule  for  each  phase 
of  the  standard  development  period. 

(b)  Each  offeror  shall  submit  with  the 
offer  the  following  Information  to  sup¬ 
plement  the  description  of  the  standard 
development  procedure: 

(1)  A  statement  listing  the  number 
and  experience  of  the  personnel,  includ¬ 
ing  voluntary  participants,  the  offeror 
intends  to  utilize  in  developing  the 
standard.  This  list  should  distinguish 
between  (i)  persons  directly  employed 
by  the  offeror,  (11)  persons  who  have 
made  a  commitment  to  participate,  (iii) 
organizations  that  have  made  commit¬ 
ments  to  provide  a  specific  number  of 
personnel  and  (iv)  other  persons  to  be 
utilized,  although  unidentified  and  un¬ 
committed  at  the  time  of  the  submission. 
The  educational  end  experience  quali¬ 
fications  of  these  personnel  relevant  to 
the  development  of  the  standard  should 
also  be  included  in  the  statement.  This 
list  should  include  only  those  persons 
who  will  be  directly  involved  in  person  in 
the  development  of  the  standard;  and 

(2)  A  statement  describing  the  tsrpe 
of  facilities  or  equipment  which  the  of¬ 
feror  plans  to  utilize  in  developing  the 
standard  and  how  the  offeror  plans  to 
gain  access  to  the  facilities  or  equip¬ 
ment. 

(c)  Persons  who  are  not  members  of 
an  established  organization  may  form  a 
group  for  the  express  purpose  of  sub¬ 
mitting  offers  and  developing  standards. 
These  groups  are  referred  to  as  “ad  hoc 
associations.”  An  offer  by  an  ad  hoc  as¬ 
sociation  may  be  submitted  by  an  indi¬ 
vidual  member  if  the  offer  states  that  it 
Is  submitted  on  behalf  of  the  members  of 
the  association.  The  individual  member 
submitting  the  offer  shall  submit  to  the 
Commission  a  notarized  copy  of  a  power 
of  attorney  from  each  member  of  the  as¬ 
sociation  authorizing  the  individual 
member  to  submit  an  offer  on  behalf  of 
each  other  member. 

§  1105.6  Acceptance  of  offers. 

(a)  (1)  If  the  Commission  (1)  does  not 
decide  to  publish  an  existing  standard  as 
a  proposed  consumer  product  safety 
standard  or  (il)  decides  to  publish  an 
existing  standard  as  a  proposed  con- 


stuner  product  safety  standard  which 
does  not  address  all  of  the  specified  un¬ 
reasonable  risks  of  Injury  associated  with 
the  product,  the  Commission  will  as  soon 
as  possible,  usually  within  60  days  of  the 
date  of  publication  of  the  notice  of 
proceeding  in  the  Federal  Register,  ac¬ 
cept  one  or  more  offers  to  develop  a 
proposed  consumer  product  safety  stand¬ 
ard. 

(2)  Acceptance  of  an  offer  will  be 
based  on  a  determination  by  the  Com¬ 
mission  that  an  offeror  is  technically 
competent,  is  likely  to  develop  an  ap¬ 
propriate  standard  within  the  period 
specified  in  the  notice  of  proceeding  or 
within  the  period  determined  by  the 
Commission  to  be  necessary  and  ap¬ 
propriate  for  the  development  of  the 
standard,  and  will  comply  with  all  of  the 
requirements  of  the  Commission  for  the 
development  of  the  standard. 

(3)  An  offeror  will  be  considered  to 
have  technical  competence  if  the  offer 
submitted  indicates  to  the  satisfaction  of 
the  Commission  (i)  that  the  offeror  has 
demonstrated  a  thorough  understand¬ 
ing  of  the  problem,  (ii)  that  the  offeror 
has  provld^  a  rational  approach  to  the 
solution  of  that  problem,  and  (iii)  that 
persons  with  appropriate  technical  ex¬ 
pertise  or  experience  will  be  utilized  in 
the  development  of  the  standard  either 
as  employees,  consultants,  or  volunteers. 

(b)  Prior  to  accepting  an  offer  to  de¬ 
velop  a  standard,  the  Commission  may 
require  minor  modifications  of  the  offer 
as  a  condition  of  acceptance. 

(c)  The  Commisison  shall  publish  in 
the  Federal  Register  the  name,  address, 
and  organizational  affiliation  of  each 
person  whose  offer  it  accepts  and  a  sum¬ 
mary  of  the  terms  of  each  accepted  offer 
includii^  the  date  established  for  the 
submission  of  the  standard. 

(d)  The  Commisison,  at  or  near  the 
time  of  the  Federal  Register  acceptance 
notice,  will  issue  a  press  release  which: 

(1)  Identifies  each  person  (name,  ad¬ 
dress,  and  organizational  affiliation) 
whose  offer  has  been  accepted: 

(2)  Summarizes  the  terms  of  each  ac¬ 
cepted  offer  including  the  date  estab¬ 
lished  for  the  submission  of  the  stand¬ 
ard;  and 

(3)  Invites  all  Interested  persons  to 
participate  in  the  development  of  the 
standard  and  Informs  them  of  how  they 
may  participate. 

(e)  The  Commission  will  transmit  to 
appropriate  persons  and  organizations, 
on  a  list  maintained  by  the  Commission, 
that  have  expressed  an  interest  in 
participating  in  the  development  of  one 
or  more  standards  a  copy  of  the  Federal 
Register  notice  of  proceeding  as  well  as 
the  notice  of  the  acceptance  of  any 
offers. 

(f)  All  persons  submitting  offers  to 
develop  standards  whose  offers  have  not 
been  accepted  will  be  notified  in  writing 
by  the  Commission.  If  requested  by  an 
offeror,  the  reasons  for  the  nonaccept¬ 
ance  of  the  offer  will  be  supplied. 

(g)  If  the  Commission  does  not  ac¬ 
cept  an  offer  to  develop  a  proposed  con¬ 
sumer  product  safety  standard,  the  Com¬ 
mission  may  Independently  develop  a 


proposed  consumer  product  safety  stand¬ 
ard.  Notice  of  this  decision  will  be  pub¬ 
lished  in  the  Federal  Register. 

(h)  In  any  case  in  which  the  sole  of¬ 
feror  whose  offer  is  accepted  is  a  manu¬ 
facturer,  distributor,  or  retailer  of  the 
consumer  product  proposed  to  be  reg¬ 
ulated  by  the  consumer  product  safety 
standard,  the  Commission  may  inde¬ 
pendently  proceed  to  develop  a  proposed 
standard  diulng  the  development 
period. 

§  1105.7  Development  of  recommended 
consumer  product  safety  standards. 

(a)  The  offeror  shall  comply  with  all 
Commission  requirements  for  the  devel¬ 
opment  of  standards  and  with  all  terms 
of  the  acceptance  and  shall  cooperate 
with  Commission  liaison  personnel  as¬ 
signed  to  monitor  the  development  of 
the  standard. 

(b)  In  developing  a  standard,  the  of¬ 
feror  shall  use  the  method  agreed  upon 
for  interested  persons  to  p>articipate  in 
the  development  of  the  standard  and 
shall  fully  consider  all  of  the  sugges¬ 
tions  and  contributions  of  the  respective 
participants.  The  offeror,  after  consid¬ 
ering  all  suggestions  and  contributions, 
shall  draft  a  standard.  The  draft  stand¬ 
ard  shall  be  sent  to  all  participants  for 
their  review  and  concurrence  or  non¬ 
concurrence.  Unanimity  among  all  par¬ 
ticipants  shall  not  be  a  prerequisite  to 
the  submission  by  the  offeror  to  the 
Commission  of  a  standard  which,  in  the 
offeror’s  judgment,  optimally  meets  the 
terms  of  the  offer  accepted  by  the 
Commission. 

(c)  The  offeror  shall  maintain  com¬ 
plete  written  records  of  the  develop¬ 
ment  of  the  standard.  These  records 
shall  include: 

(1)  The  names,  addresses,  and  titles, 
if  any,  of  all  persons  contacting  the 
offeror  for  the  purpose  of  participating 
in  the  development  of  the  standard; 

(2)  All  written  comments  and  any 
other  information  submitted  by  any 
person  in  connection  with  the  develop¬ 
ment  of  the  standard.  Including  the  dis¬ 
senting  views  of  participants  and  com¬ 
ments  and  information  with  respect  to 
the  need  for  the  standard: 

(3)  A  discussion  describing  the  bases 
for  resolution  by  the  offeror  of  all  of  the 
substantive  issues  raised  during  the  de¬ 
velopment  of  the  standard: 

(4)  A  statement  of  the  economic  and 
environmental  factors  considered  during 
the  development  of  the  standard;  and 

(5)  Records  of  all  other  matters  rele¬ 
vant  to  the  development  and  evaluation 
of  the  standard.  These  records  shall  be 
submitted  tO  the  Commission  at  the  ter¬ 
mination  of  the  development  period.  The 
Commission  will  make  these  records 
available  for  public  inspection  and  will 
supply  copies  upon  request,  subject  to  the 
provisions  of  the  Freedom  of  Informa¬ 
tion  Act  (5  U.S.C.  552),  section  6  of  the 
Consumer  Product  Safety  Act  (15  U.S.C. 
2055),  and  regulations  relating  to  the 
availability  of  Commission  records. 

(d)  The  offeror  shall  provide  monthly 
progress  reports  containing  a  summary 
of  progress  made,  the  work  under  way, 
the  significant  problems  encountered. 
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and  the  work  remaining  to  be  accom¬ 
plished.  These  reports  shall  be  trans¬ 
mitted  to  the  Technical  Analysis  Divi¬ 
sion.  Office  of  Standards  Coordination 
and  Appraisal,  Consumer  Product  Safe¬ 
ty  Commission,  Washington,  D.C.,  20207. 
The  offeror  shall  cooperate  fully  with  the 
Commission  and  permit  the  inspection 
of  its  faculties  and  developmental  activ¬ 
ities  by  duly  authorized  representatives 
of  the  Commission  for  the  purpose  of  de¬ 
termining  whether  satisfactory  progrress 
is  being  made  toward  the  completion  of 
the  standard.  The  offeror  shall  be  con¬ 
sidered  to  be  making  satisfactory  prog¬ 
ress  if  the  Commission  concludes  that 
the  standard  may  reasonably  be  expected 
to  be  completed  in  accordance  with  the 
provisions  of  the  accepted  offer  by  the 
end  of  the  development  period. 

(e)  (1)  If  it  appears  to  the  Commission 
that  an  offeror  is  not  making  satisfactory 
progress,  the  offeror  will  be  given  the  op¬ 
portunity  (i)  to  demonstrate  abUity  and 
willingness  to  complete  the  development 
of  the  standard  by  the  end  of  the  devel¬ 
opment  period,  or  (ii)  to  justify  the  need 
for  an  extension  of  the  development 
period. 

(2)  The  Commission,  after  considera¬ 
tion  and  due  notice,  may  (i)  terminate 
the  offeror’s  role  in  the  development 
process  and  require  the  offeror  to  submit 
to  the  Commission  aU  information,  rec¬ 
ords,  and  documents  which  pertain  to  the 
development  of  the  standard,  or  (li)  ex¬ 
tend  the  development  period  and  publish 
notice  of  such  extension  in  the  Federal 
Register,  with  the  justification  for  the 
extension.  If  the  Commission  terminates 
the  offeror’s  role  in  the  development 
process,  the  offeror  shaU  remit  all  funds 
contributed  by  the  Commission  which 
have  not  been  expended. 

(f)  If  the  Commission  determines  that 
no  offeror  whose  offer  was  accepted  is 
making  satisfactory  progress,  the  Com¬ 
mission  may  terminate  the  development 
proceeding,  publish  a  notice  of  the  deci¬ 
sion  to  terminate  in  the  Federal  Reg¬ 
ister,  and  independently  develop  a  pro¬ 
posed  standard. 

(g)  The  offeror  shall  submit  with  the 
standard,  test  instruments  or  devices 
constructed  or  acquired  to  perform  com¬ 
pliance  tests  if  the  Commission  deter¬ 
mines  that  these  instruments  or  .devices 
are  necessary  for  the  evaluation  of  the 
standard.  In  such  a  case,  the  instrument 
or  device  shall  be  sold  to  the  Commission 
at  the  offeror’s  cost  or  loaned  to  the  Com¬ 
mission  for  the  evaluation  of  the  stand¬ 
ard.  Further,  the  offeror  shall  in  any  cir¬ 
cumstance  submit  detailed  descriptions 
or  plans  and  specifications  for  the  ac¬ 
quisition  or  construction  of  these  instru¬ 
ments  or  devices. 

§1105.8  Recommended  consumer  prod¬ 
uct  safety  standards  developed  by 
offerors. 

(a)  Recommended  standards  must  be 
suitable  for  promulgation  vmder  the  act. 
To  be  considered  suitable,  a  standard 
shall  be  written  in  a  manner  appropriate 
for  use  as  a  Federal  mandatory  standard 
as  specified  in  the  format  establl^ed  by 


the  Commission.  The  format  for  ecu;h 
standard  will  be  made  available  by  the 
Commission  on  or  before  the  acceptance 
of  an  offer.  Recommended  standards 
shall  be  supported  by  test  data  or  other 
documents  or  materials  which  the  Com¬ 
mission  requires.  Recommended  stand¬ 
ards  shall  also,  if  the  Ccxnmlsslon 
considers  it  to  be  appropriate,  contain 
suitable  test  methods  and  reasonable 
testing  programs.  Test  methods  for  the 
measurement  of  compliance  with  pro¬ 
posed  standards  shall  be  reasonably  ca¬ 
pable  of  being  performed  by  the  Commis¬ 
sion  and  by  persons  subject  to  the  act  or 
by  private  testing  facilities.  Testing  pro¬ 
grams  shall,  if  the  Commission  considers 
it  to  be  appropriate  and  so  states  in  the 
Federal  Register  notice  of  the  accept¬ 
ance  of  the  offer.  Include  sampling  plans. 

(b)  Recommended  standards  shall 
consist  of: 

(1)  Requirements  as  to  performance, 
composition,  contents,  design,  construc¬ 
tion,  finish,  or  packaging;  or 

(2)  Requirements  that  a  consumer 
product  be  marked  with  or  accompanied 
by  clear  and  adequate  warnings  or  in¬ 
structions  or  requirements  respecting 
the  form  of  warnings  or  instructions;  or 

(3)  Any  combination  of  (1)  and  (2) . 

(c)  A  recommended  standard  shall  be 
supported  by: 

(1)  An  analysis  demonstrating  that 
each  of  the  requirements  is  reasonably 
necessary  to  prevent  or  reduce  the  im- 
reasonable  risks  of  Injury  Identified  in 
the  notice  of  proceeding;  and 

(2)  An  analysis  explaining  why  the 
recommended  standard  is  in  the  public 
interest. 

(d)  Each  requirement  of  a  standard, 
other  than  requirements  relating  to 
labeling,  warnings,  or  instructions,  shall 
whenever  feasible  be  expressed  in  terms 
of  performance.  Whenever  the  require¬ 
ments  are  not  expressed  in  terms  of  per¬ 
formance,  an  explanation  shall  be  pro¬ 
vided  to  support  the  use  of  the  nonper¬ 
formance  requirements. 

(e)  The  offeror  shall,  in  submitting  a 
recommended  standard,  include  data 
and  information  to  demonstrate  that 
compliance  with  the  standard  would  be 
technologically  practicable.  The  offeror 
shall  also  submit,  to  the  extent  that  it 
can  reasonably  be  obtained  by  the  of¬ 
feror,  data  and  information  on  the  po¬ 
tential  economic  effect  of  the  stemdard, 
including  the  potential  effect  on  small 
business  and  international  trade.  The 
economic  information  should  include 
data  indicating  (1)  the  t3q)es  and  classes 
as  well  as  the  approximate  number  of 
consumer  products  which  would  be  sub¬ 
ject  to  the  standard;  (2)  the  probable 
effect  of  the  standard  on  the  utility,  cost, 
and  availability  of  the  products;  (3)  any 
potential  adverse  effects  of  the  standard 
on  competition;  and  (4)  the  standard’s 
potential  disruption  or  dislocation,  if  any. 
of  manufactvirlng  and  other  commercial 
practices.  Further,  the  offeror  shall  In¬ 
clude  information,  to  the  extent  that  It 
can  reasonably  be  obtained  by  the  of¬ 
feror,  concerning  the  potential  environ¬ 
mental  impact  of  the  standard. 


§  1105.9  Contributions  to  the  offeror’s 
cost. 

(a)  The  Commission  may,  in  accept¬ 
ing  an  offer,  agree  to  contribute  to  the 
offeror’s  cost  in  developing  a  proposed 
consumer  product  safety  standard  in 
any  case  in  which  the  Commission  deter¬ 
mines; 

(1)  ’That  a  contribution  is  likely  to 
result  in  a  more  satisfactory  standard 
than  would  be  developed  without  a  con¬ 
tribution;  and 

(2)  That  the  offeror  is  financially  re- 
spxinsible. 

(b)  In  order  to  be  eligible  to  receive  a 
financial  contribution,  the  offeror,  in 
addition  to  furnishing  the  information 
required  under  §  1105.5,  must  submit: 

(1)  A  request  for  a  specific  ccmtribu- 
tion  with  an  explanation  as  to  why  the 
contribution  is  likely  to  result  in  a  more 
satisfactory  standard  than  would  be 
developed  without  a  contribution; 

(2)  A  statement  asserting  that  the 
offeror  will  employ  an  adequate  account¬ 
ing  system  (one  in  accordance  with  gen¬ 
erally  accepted  accounting  principles)  to 
record  standard  development  costs  and 
expenditures;  and 

(3)  A  request  for  an  advance  payment 
of  fimds  if  necessary  to  enable  the 
offeror  to  meet  operating  expenses  dur¬ 
ing  the  development  period. 

(c)  'The  Commissiwi,  in  publishing 
the  terms  of  the  accepted  offer,  shall  in¬ 
clude  a  statement  of  the  piu*pose  and 
amount  of  the  Commission’s  contribu¬ 
tion. 

(d)  The  offeror  whose  offer  has  been 
accepted  shall,  for  a  period  of  three 
years  after  final  payment  imder  the 
development  agreement,  maintain  rec¬ 
ords  which  fully  disclose  the  total  cost 
and  expenditures  for  the  project  and 
such  other  records  which  will  facilitate 
an  effective  audit.  The  Commission  and 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access,  for 
the  purpose  of  audit  and  examination, 
to  any  books,  documents,  papers,  and 
records  relevant  to  the  development  of 
the  standard. 

(e)  ’The  Commission,  based  upon  a 
finding  after  an  informal  hearing  that 
all  or  part  of  the  Commission’s  contri¬ 
bution  has  been  or  is  being  misused,  may 
seek  reimbursement  of  that  part  of  the 
contribution  which  has  been  or  is  being 
misused  and  shall  have  the  right,  after 
providing  due  notice,  to  terminate  the 
development  agreement  and  to  discon¬ 
tinue  payments  towards  the  contribu¬ 
tion.  For  the  purpose  of  this  Part  1105, 
“misuse  of  a  contribution”  means  a  use 
other  than  that  agreed  upon  in  writing 
by  the  parties. 

(f)  The  items  of  cost  toward  which 
the  Commission  may  contribute  are 
those  allowable  direct  and  indirect  costs 
allocable  to  the  development  project  (as 
set  forth  in  the  applicable  subparts  of 
Part  1-15  of  the  Federal  Procurement 
Regulations  (41  CFR  Part  1-15)).  The 
Commission  may  contribute  to  the  costs 
of  assuring  adequate  consumer  partl- 
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cipation  in  the  development  of  the 
standard. 

(g)  The  items  of  cost  toward  which 
the  Commission  will  not  contribute 
include: 

(1)  Costs  for  the  acquisition  of  any 
interest  in  land  or  buildings;  however, 
the  Commission  may  contribute  toward 
the  lease  or  rental  of  land  or  buildings; 

(2)  Costs  for  the  payment  of  salaries 
in  excess  of  the  ssdaries  paid  by  the 
offeror  to  individuals  at  the  time  imme¬ 
diately  preceding  the  offer,  except  for 
longevity  and  other  routine  Increases 
which  may  accrue  during  the  develop¬ 
ment  of  the  standard; 

(3)  Costs  for  the  payment  of  items  in 
excess  of  the  offeror’s  actual  cost; 

(4)  Costs  for  items  having  a  usable 
lifespan  in  excess  of  the  development 
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period,  except  that  a  contribution  may 
be  made  toward  the  proportionate  value 
of  the  item  during  the  development  pe¬ 
riod  determined  by  subtracting  the 
item’s  estimated  market  value  at  the 
termination  of  the  development  period 
from  the  actual  acquisition  cost  (the  cost 
of  items  purchased  by  the  Commission 
under  sec.  1105.7(g)  cannot  be  included 
in  the  Commission’s  contribution) ;  and 

(5)  Costs  determined  not  to  be  allow¬ 
able  vmder  generally  accepted  account¬ 
ing  principles  and  practices  or  Part  1-15, 
Federal  Procurement  Regulations  (41 
CPR  Part  1-15) . 

(h)  Offerors  who  have  received  con¬ 
tributions  from  the  Commission  shall 
submit  to  the  Commission  a  full  ac¬ 
counting  of  these  contributions  and  shall 
remit  all  amounts  not  expended  within 
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60  calendar  days  after  the  offeror  sub¬ 
mits  the  standard. 

Since  the  regulations  promulgated 
above,  16  CFR  Part  1105,  are  proce¬ 
dural  regulations  and  since  their  becom¬ 
ing  effective  will  provide  for  commence¬ 
ment  of  proceedings  to  establish  safety 
standards,  delayed  effective  date  is 
deemed  inappropriate  in  this  instance. 

Effective  date.  The  regulations  pro¬ 
mulgated  above,  16  CFR  Part  1105,  shall 
become  effective  May  7, 1974. 

(Sec.  7,  Pub.  Law  92-573,  86  Stat.  1212-15; 
15  U.S.C.  2056) 

Dated:  May  1. 1974. 

Sadye  E.  Dunn, 
Secretary,  Consumer  Product 
Safety  Commission. 
[PR  Doc.74-10731  Piled  5-6-74;8:45  am] 
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bible.”  It  has  also  been  called  a  “guerrilla  war¬ 
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windmills.” 

As  the  United  States  Government  Organization 
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ing  current  information  about  the  Federal  Gov¬ 
ernment.  This  year,  the  title  has  been  changed 
to  reflect  a  broader  emphasis  on  consumer- 
interest  programs,  although  the  agency  organi¬ 
zation  charts  are  still  included. 
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